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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D Rudman

Scheme
:
Fothergill Engineered Fabrics Limited Pension Scheme (the Scheme)

Respondents
:
The Trustees of the Scheme (the Trustees)

JLT Benefit Solutions Limited (JLT)

MATTERS FOR DETERMINATION 

1. Mr Rudman alleges that as a result of the Respondent’s failure to provide a transfer value quotation in a timely manner he has suffered injustice involving financial loss, disappointment and inconvenience.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Rudman was a member of the Scheme and an employee of its principal employer Fothergill Engineered Fabrics Limited (Fothergills) from 1975 until 1 January 2000 when he left the employment of Fothergills and became entitled to deferred benefits under the Scheme.  After Mr Rudman left the Scheme he did not receive a benefit statement and on 5 July 2001 he wrote to Fothergills and, on the advice of his financial adviser, requested a quotation of his transfer value.  He addressed his letter to one of the trustees at that time and the person who dealt day-to-day with the administration of pensions.  He did not receive a reply despite subsequent telephone calls when he says he was always advised that the Trustees were unavailable.  Mr Rudman delivered the letter by hand.

4. On 6 November 2001 Mr Rudman wrote again to Fothergills and requested a quotation of his transfer value.  He addressed the letter “To Whom It May Concern”.  The letter was sent by recorded delivery.  He did not receive a reply and on 28 February 2002 sought the help of the Branch Secretary of the Union affiliated to Fothergills of which Mr Rudman was still a member.

5. The Trustees replied on 27 March 2002 to a letter from the Branch Secretary and advised that the information had been requested from JLT and would be forwarded to Mr Rudman in due course.  Mr Rudman did not receive the quotation.

6. In May 2002 Mr Rudman contacted OPAS, the pensions advisory service, for help.  OPAS advised Mr Rudman that he should first use the Scheme’s Internal Dispute Resolution Procedure (IDRP) to try and resolve the complaint.  On 16 May 2002 Mr Rudman wrote to the Trustees asking for the matter to be considered under the IDRP.  He reminded them that he was entitled to a statement of benefits no longer than two months after the date of request and a transfer value quotation no longer than three months after the date of request.

7. The Trustees replied on 20 May 2002 and requested that Mr Rudman write direct to JLT.  They gave Mr Rudman the name and address of a Senior Administrator at JLT and advised Mr Rudman that she was aware of the situation.

8. Mr Rudman wrote to JLT on 23 May 2002 setting out the details of his complaint and advised that he still required his complaint to be considered under the IDRP.  JLT replied to Mr Rudman on 7 June 2002 and advised that they “currently were liasing with Fothergills concerning the circumstances surrounding your requests for benefit information” .

9. On 11 July 2002, as he had not heard further from either JLT or the Trustees, Mr Rudman wrote to his local Member of Parliament.  Mr Rudman set out the details of his complaint and explained his growing fears that the money he had paid into the Scheme was lost to him.  [His MP] contacted JLT who confirmed to her on 19 July 2002 that the quotation had been sent that day direct to Mr Rudman’s home address.  

10. The letter from JLT on 19 July 2002 confirmed that the current transfer value amounted to £4,693 and was guaranteed until 24 August 2002.  Enclosed with the letter was a leaving service statement of benefits together with a copy of a letter dated 24 May 2002 from JLT to Fothergills confirming a recent telephone conversation and advising the amount of the transfer value.   

11. On 20 July 2002 Mr Rudman wrote to JLT and requested the relevant forms as he wished to transfer his benefits from the Scheme to a stakeholder pension he had effected with Scottish Widows.  He requested that the forms be sent without delay as the transfer value was only guaranteed until 24 August 2002.

12. Mr Rudman wrote to my office on 6 August 2003 and complained that both the trustees and JLT had withheld information he had requested.  He was advised that he must first attempt to utilise the Scheme’s IDRP.  Mr Rudman replied that he had already done so on 16 May 2002 but would write to the trustees again which he did on 16 August 2002.

13. The Trustees replied to Mr Rudman on 19 August 2002 as follows :

“We acknowledge receipt of your letter dated 16 August 2002.

We believe Jardine Lloyd Thompson has supplied the pension figures.  Unfortunately, we are unable to confirm this as [senior pensions administrator] is on holiday at present.  We will therefore contact [senior pensions administrator] next week, on her return to clarify the position.”

14. On 9 September 2002 JLT responded to Mr Rudman’s complaint as follows :

“….I have reviewed your file and the first request we received for a transfer calculation was on 15 May 2002 when we received a telephone call from the company.  This was calculated and sent on 24 May 2002 (copy attached).

It subsequently appeared that you did not receive this information therefore a deferred statement and transfer value statements were issued directly to you on 24 June 2002.  

I then had a telephone conversation with [your MP], on 12 July and explained that we had dealt with your request.  We subsequently received a letter from you on 18 July from which it appeared that you had not received our letter and enclosures of 24 June 2002 and therefore they were re-issued on 19 July 2002 (copies enclosed).

On 23 July 2002 we received your request for a transfer discharge form and issued it to you on 24 July 2002 (copy enclosed).  To date we have not received the completed form from you.   

Following the above it is clear that Jardine Lloyd Thompson have responded to your requests in a timely manner and within timescales laid down by disclosure requirements…..”

15. On 23 October 2002 Mr Rudman wrote again to my office advising that he had not received a reply from the Trustees with regard to the IDRP.  I exercised the discretion given to me under the Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 and decided that Mr Rudman’s complaint should be investigated as there was no real prospect of the Trustee’s issuing a written notice under their IDRP.

16. JLT’s formal response to the claim included a Chronology of Events between 15 May 2002 being the date they first received a request from Fothergills to provide a transfer value quotation and 9 September 2002 when they formally responded to Mr Rudman’s complaint.

17. The Trustees formal response was as follows :

“….Request letter dated 05.07.01

Apparently this was delivered by hand.  We have no record of this correspondence.  Perhaps Mr Rudman can give the name of the recipient to help us.

Request letter dated 06.11.01

We confirm that we received this letter on or around this date.  It was addressed “to whom it may concern” so took several days to reach the correct recipient.  This was not acted upon as quickly as we would have like or expected.

Letter from [Branch Secretary of Union] 01.03.02

We confirm we received this letter on or about this date.  We accept that the delay in acting upon the letter 06.11.01 should have been shorter, despite it being addressed “to whom it may concern” and the intervening Christmas period.

Letter to [Branch Secretary of Union] 27.03.02

Shortly after receipt of this letter, we made a verbal request for JLT to provide transfer value information in respect of Mr Rudman.  This information was contained in the letter.

Letter from Mr Rudman 16.05.02

This was the first that we knew that the verbal request had not been acted upon.  Immediately upon receipt of this letter we contacted JLT to investigate why no progress had apparently been made.  This precipitated the request for a transfer form, which forms the starts of JLT’s summary…..

In summary, we have acted entirely in good faith in processing Mr Rudman’s request for a transfer value.  Whilst there was some delay after his letter of 06.11.01, the incorrect addressing and Xmas period were contributory factors.  

It is somewhat disappointing that JLT have not recorded the verbal transfer request made subsequent to [Branch Secretary of Union] letter of 01.03.02.  As soon as we were made aware that this request had not been acted upon we made every effort to support JLT in their efforts to calculate a transfer value.  Their record of subsequent correspondence show that we dealt with all requests immediately.”

18. Mr Rudman responded as follows :

“In reply to the question by [the Trustees] the letter I hand delivered myself I posted in the company letterbox personally.

I expected F&H [Fothergills] denying receiving this letter hence all other correspondence was as you can see sent recorded.

As for the letter dated 06/11/01 taking some time to reach the right person because it was addressed to whom it concerns and the Christmas period, I cannot believe that for one moment, everyone in the company offices knew who dealt with pensions and the company offices are not that vast it takes days to reach the right person in fact it is not a very large company anymore….

…There is also no mention of why he did not reply to my two phone calls, or why it took until 20/05/2002 for F&H to bother contacting me at all..…”

19. The Trustees’ further response was :

“I believe we have dealt with the issues that Mr Rudman raised in a reasonable manner and have acted in good faith throughout.  As indicated in earlier correspondence, whilst there have been delays in the provision of the information to Mr Rudman for which we are in hindsight, not entirely without fault, there were many factors outside our control which have contributed to the majority of the delay." 

20. In response to my enquiries the Trustees have advised me that the factors which were outside of their control were that the Trustees believed that following the verbal request the transfer value was being prepared by JLT.  In addition they have confirmed to me that the quotation sent by JLT to the Trustees on 24 May 2002 was not received by them.

21. JLT have advised me that the transfer values that would have been available to Mr Rudman were as follows :

5 July 2001 - £5328

5 October 2001 - £4486

6 November 2001 - £4733

27 March 2002 - £4588

22.
Mr Rudman was advised by his financial adviser not to proceed with the transfer of his pension entitlement to the stakeholder pension until the outcome of this investigation was known.  The stakeholder pension was effected on 20 March 2002 but he has now ceased to contribute to the arrangement.

CONCLUSIONS

22. The Trustees have denied that they received Mr Rudman’s letter of 5 July 2001.  I have no reason to disbelieve Mr Rudman’s statement that the letter was delivered by hand and conclude that the failure to respond to that letter was maladministration This was compounded by their failure to reply to his to his oral requests, between 5 July 2001 and 6 November 2001, for a transfer value quotation.  

23. I reject the Trustee’s contention that some of the delays were caused because Mr Rudman had incorrectly addressed his letters.  It is clear that both the letters were in connection with Mr Rudman’s pension even though the second letter was not addressed to a named recipient.  It should not have taken very long at all for that letter to be passed to those able to respond to it.  

24. The Trustees have sought to explain the delay in responding to Mr Rudman’s request between 6 November 2001 and 23 May 2002 with a variety of reasons, none of which are acceptable.  

26.
Mr Rudman alleges that the delay in notifying him of his transfer value has prevented him from making a transfer to the stakeholder pension with Scottish Widows.  Understandably he could not pursue this option until after he had received details of the transfer amounts involved.  I have taken into account that Mr Rudman’s first letter was hand delivered and therefore was most likely received by the Trustees, that he had appointed the services of an independent financial adviser and that he effected the stakeholder pension and I believe, on the balance of probabilities, that Mr Rudman would have transferred his benefits had he received the quotation when first requested.  The Disclosure of Information Regulations require the Trustees to provide a transfer quotation as soon as practicable or in any event within three months from the date of request.  Therefore had Mr Rudman’s first request been acted upon the Trustees should have provided the quotation by 5 October 2001 and I have made direction to ensure that no direct financial loss is caused to him as a result of the maladministration.  
27.
The Trustees obligations under The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 are set out clearly in those Regulations and it is wholly unacceptable for the Trustees blatantly to disregard them by failing to reply to Mr Rudman’s letters and not invoking the correct procedures when asked to do so.  This is further maladministration on the part of the Trustees.
28.
The shortcomings, as described above, by the Trustees undoubtedly caused Mr Rudman to suffer injustice in the form of distress and inconvenience and I have made direction to compensate for this below.   
29. I see no evidence that JLT were responsible for any of the delays in the transfer value quotation being provided to Mr Rudman.  I therefore do not uphold the complaint against JLT.

DIRECTIONS

30. The Trustees shall, within 28 days of the date of this Determination, pay to Mr Rudman the sum of £250 as compensation for the non-pecuniary injustice he has suffered in the form of distress and inconvenience, as set out above.

31. If Mr Rudman informs the Trustees, within 28 days from the date of this Determination that he wishes to transfer his benefits out of the Scheme to his stakeholder pension, I direct that the Trustees shall effect a transfer payment, using the transfer value on 5 October 2001 or the transfer value available at the date of request, whichever is the higher.  

DAVID LAVERICK

Pensions Ombudsman

15 March 2004
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