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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D H Ryan

Member
:
Mrs B E Ryan (deceased)

Scheme
:
Teachers’ Pension Scheme

Respondent



Manager
:
Department for Education & Skills (DfES)

MATTERS FOR DETERMINATION

1. Mr Ryan says that DfES did not inform Mrs Ryan that she could have made provision for a Widowers’ Death in Retirement Pension when she retired and that, as a result, he has suffered injustice.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT REGULATIONS

3. Regulation E26 of the Teachers’ Pensions Regulations 1997, under the heading of “Entitlement to long-term family benefits”, covers the circumstances in which female members of the Scheme qualify for these benefits, and states that:

“A long-term pension is payable…if a person dies who –

(a)
has been in pensionable employment at any time after 31st March 1972, and

(b) has relevant service within the meaning of regulation 27 amounting to at least 2 years…”

4. Regulation E27 (2)(a) of the Teachers’ Pension Regulations 1997, under the heading of “Relevant service”, states that:

“In relation to a widower…the deceased’s relevant service comprises...so much of the [specified pensionable service] as consists of, or is attributable to, service after 5th April 1988.” 

5. Regulation 5(6) of the Occupational Pension Schemes (Disclosure of Information) Regulations 1986 (the “Disclosure Regulations”), under the heading of “Basic Information about the scheme”, provided that:

“The [Manager] shall take reasonable steps to draw to the attention of all members of the scheme who are employed in relevant employment any material alteration in the information specified in paragraphs 1 to 16 of Schedule 1”

Schedule 1 includes the following:

“8.  What benefits are payable under the scheme, and how they are calculated.

9.     The conditions on which the benefits are paid.”

MATERIAL FACTS

6. Changes to the Scheme (including the provision of benefits for the widower’s of scheme members) were made with effect from 6 April 1988.  Employing authorities were kept informed by DfES about the changes by the means of Teachers’ Pensions Letters and Leaflets for distribution to the teachers.  Teachers’ Pensions Letters numbered 90, 91 and 92, dated March, May and July 1988, respectively, made mention of the introduction of widowers’ benefits to the Scheme.  The first stated that widower’ pensions would be introduced from 6 April 1988 and that it was intended to be a facility for female teachers on or after 6 April 1988 to cover pre-6 April 1988 service for widower’s benefits.  The second stated that the widower’s pensions for service after 6 April 1988 would be subject to a minimum of 2 years’ service [see Regulation E26 above] and again made mention that the details of purchasing previous service for widower’s pensions was to be announced later.  The third repeated that widower’s pensions would be provided from 6 April 1988 and stated that a leaflet was being produced by DfES explaining how married women teachers could elect to purchase service for widower’s pensions prior to 6 April 1998.  It was also added that supplies would be sent in September 1988 to employing authorities for issue to all women teachers.  

7. Mrs Ryan was a member of the Scheme from 1 October 1956 to 31 August 1988 when she was granted ill-health early retirement from her position as a Head Teacher.   The Administrator of the Scheme, Teachers’ Pensions Agency (TPA), has a record the award of benefits from the Scheme for Mrs Ryan of a lump sum of £26,433.92 and personal pension of  £8,811.31 being issued directly by TPA to Mrs Ryan on 15 August 1988.  In April 1989 and January 1990, further award papers were issued to Mrs Ryan because of subsequent backdated pay awards.  None of these documents showed Mrs Ryan’s retirement benefits as including a widower’s pension in the event of her death in retirement.

8. On 3 April 2000, Mrs Ryan wrote to TPA and stated that:

“I wish to nominate my husband, Mr. Daniel H. Ryan of the above address, to be in receipt of my pension or the allocated part of it after my death.

I have recently discovered that I am terminally ill with cancer, and in view of the fact that while I was still teaching there was a change in policy regarding a woman’s pension being passed on to her spouse, I was confident that my husband would be the recipient of half my pension… I was of course delighted that this inequitable situation was put right.  However, I have now discovered an even more outrageous inequity – I am told that, although I was still in employment for another five months after this policy was changed, I do not qualify for my pension to be passed onto my husband. …

I took early retirement on health grounds from the beginning of September 1988.  I had become an insulin-dependent diabetic in 1965. …

… However, at no stage was I informed about the two-year reckonable service clause regarding my pension. If I had known about such a clause, there would have been options open to me.  I could have struggled on in the job until 1990. … this messy situation was clearly the result of what seems to be the arbitrary two-year clause.  Perhaps it was due to a simple oversight that I received no notification about the clause.  I don’t know who should have informed me.  Should it have been the Teachers’ Pensions Scheme, or should it have been my employers – the Inner London Education Authority, who were in the process of being dismantled by the Government at the time?  They had always been hyper-efficient at keeping staff informed of various vital facts, but obviously the pending abolition did bring about inevitable lapses due to their very difficult situation.  It is very clear that I was not afforded an opportunity to consider my position at the time, and that is plainly wrong.”

9. TPA considered Mrs Ryan’s letter under Stage 1 of the Scheme’s Internal Dispute Resolution (IDR) procedure.  By a Decision Letter dated 18 April 2000, the Appointed Person rejected Mrs Ryan’s appeal on the grounds that Regulation E26 required a female teacher to have had 2 years pensionable employment after 5 April 1988 in order to qualify for a Widowers’ Death in Retirement Pension.  The Appointed Person added that arrangements had been introduced for female teachers to purchase previous service for widowers’ benefits by the payment of additional contributions and that wide publicity had been given to the arrangements, which employing authorities had been responsible for making all teachers aware.

10. By a letter to DfES dated 1 May 2000, Mrs Ryan stated that in the event of her being unable to pursue her appeal, she appointed Mr Ryan and Ms S Seifert to act on her behalf as her representatives. 

11. At about the same time, Mrs Ryan asked her Trade Union, the National Association of Head Teachers (NAHT), for assistance.  By a letter to NAHT dated 22 May 2000, TPA explained that special provisions had been made in respect of female teachers who retired between 6 April 1988 and 1 October 1988 to ensure that they had the opportunity to purchase widowers’ pension benefits.  Leaflet 875 Pen had been issued to all teachers who had retired during the relevant period with their award papers.  In addition, two computer trawls of TPA’s records had been carried out in October 1988 to identify those who had retired during the relevant period in order to provide them with the necessary information.  NAHT relayed this information to Mrs Ryan with copies of the various Teachers’ Pensions Letters issued by DfES.

12. Leaflet 875 Pen, “Pensions for Widowers – Important Information for all Married Women Teachers who retire between 6.4.88 and 30.9.88”, explained that married female teachers who retired during the those dates could buy cover for all or part of their service between 1 April 1972 and 6 April 1988, and if cover was elected for the full period, purchase of any service before 1972 could also be made.  Elections for the purchase of past service for widowers’ benefits had to be made by 6 April 1989.  Tables in accompanying material provided figures to calculate the single premium costs.  In Mrs Ryan’s case, the cost of buying cover for service between 1 April 1972 and 6 April 1988 would have been approximately £1,266, and the cost for purchasing cover for the 10 years service prior to 1 April 1972 would have been approximately £2,470.  Had such payments been made, Mr Ryan would have received 50% of Mrs Ryan’s personal pension in payment for the relevant purchased period of widowers’ benefits service at the date of her death.

13. Mrs Ryan was adamant that she did not receive any literature about the widowers’ benefits and NAHT requested on Mrs Ryan’s behalf that her appeal be progressed to Stage 2 of the IDR procedure.  DfES again rejected Mrs Ryan’s appeal on the grounds that she had received the award papers and there was no reason, therefore, to doubt that she would have received Leaflet 875 Pen. 

14. Mrs Ryan died on 25 July 2000.

15. Ms Seifert wrote to DfES on 19 October 2000 and said that she had in her possession the documents sent to Mrs Ryan by her Employing Authority, the Inner London Education Authority (ILEA), when she retired. These documents were still in the original envelope stamped by ILEA and postmarked with the date of 20 September 1988.  There was no information about the April 1988 regulation change (Leaflet 875 Pen) but Leaflet 735 Pen, which related to unconnected matters, was in the envelope.  

16. At the request of DfES, Ms Seifert provided copies of the envelope and its contents, these being Mrs Ryan’s leaving service P45 Tax Certificate, Leaflet 735 Pen (“A Guide to Preservation and Transfer”) dated February 1985 and an Addendum, which updated to 6 April 1988 the provisions contained in Leaflet 735 Pen.  DfES stated in a reply to Ms Seifert dated 4 December 2000 that the documents had been issued to Mrs Ryan by ILEA and not by DfES.

17. Ms Seifert wrote again to DfES on 20 December 2000 and said that Mrs Ryan had been “meticulous” in keeping information about her pension, and added that a further search through her papers had not produced any information provided by DfES.  Ms Seifert queried whether it was ILEA or DfES’s responsibility to have informed Mrs Ryan about her pension rights and suggested that, as ILEA had been dissolving at the time of Mrs Ryan’s retirement, ILEA might not have provided Mrs Ryan with all of the information issued by DfES.  In a reply dated 9 January 2001, DfES stated that:

“... as the Department does not have a full record of teachers’ addresses, it is generally the case that the employer is responsible for issuing literature.  However, as the introduction of the family benefit scheme for women teachers took place so close to a major retirement date it was decided, exceptionally, to issue the literature with award papers to married women retiring 1 September 1988.  Therefore, the dissolution of the ILEA has no bearing on this case.”  

18. Ms Seifert, on behalf of Mr and Mrs Ryan, says that:

18.1 Mrs Ryan was adamant that she did not receive Leaflet 875 Pen and, thus, she was disadvantaged in the choice of her pension provision;

18.2 given the nature of Mrs Ryan’s illness, it was almost certain that she would have died before Mr Ryan; and

18.3 had Mrs Ryan been given details of the provision, she would have covered her service for widowers’ benefits back at least to 1972; and.

18.4 it is no defence for the DfES if a lesser body does not do something for which they have responsibility.

19. DfES says that:

19.1 the Disclosure Regulations do not impose any obligation directly to communicate changes to members in pensionable employment;

19.2 prior to Mrs Ryan’s retirement, it was the responsibility of ILEA to have advised her about changes to the Scheme;

19.3 there was a great deal of publicity about the introduction of widowers’ benefits to the Scheme and Mrs Ryan’s letter of 3 April 2000 shows that she was aware of these changes;

19.4 once a teacher retires, responsibility for keeping members informed rests with the Scheme and, as a ‘safety-net’, DfES also issued details of these changes in the form of Leaflet 875 Pen with all award papers issued by TPA to those teachers who retired between 31 August 1988 and 1 October 1988;

19.5 DfES has no reason to believe that Mrs Ryan did not receive the leaflet with her award papers, or as a result of the subsequent trawls of records.

CONCLUSIONS

20. As the Manager of the Scheme DfES is responsible under the Disclosure Regulations for taking the reasonable steps needed to inform members about any material alterations to the Scheme.  Those steps could be less than communicating directly with all active members of the Scheme.  I am not aware of what authority DfES has in mind for its assertion (at paragraph 19.2) that responsibility for informing Mrs Ryan of changes to the Scheme lay with the employer although I would not be critical of the Scheme Manager for using the employer as a channel of communication to Scheme members.

21. Mrs Ryan’s letter of 3 April 2000 indicates that she saw or was aware of one or more of the Teachers’ Pensions Letters issued in March, May or July 1988, all of which provided information about the introduction of widowers’ benefits to the Scheme from 6 April 1988 and that pre-6 April 1988 service could be purchased for widower’s pensions.  However, only Leaflet 875 provided the full details of the terms and conditions of the Widowers’ Death in Retirement Pension benefit and Mrs Ryan could not, therefore, have known about those terms and conditions without sight of Leaflet 875.

22. The July 1988 Teachers’ Pensions Letter stated that a supply of a leaflet would be provided to employing authorities in September 1988 for all women teachers.  But Mrs Ryan had retired by then.   

23. DfES says that Leaflet 875 Pen was especially included with awards issued by the TPA for all teachers who retired between 31 August 1988 and 1 October 1988, and that distribution would have included Mrs Ryan.  In addition, DfES says that the TPA carried out two subsequent computer trawls in October 1988 to identify those teachers who had retired during the relevant period in order to ensure that they were provided with the Leaflet.  Again I regard this practice as constituting reasonable steps.

24. Mrs Ryan was adamant that she never received Leaflet 875.  Ms Seifert is sure that Mrs Ryan kept meticulous records and has suggested that Mrs Ryan’s retirement details were kept in the envelope copied to DfES.  However, that envelope was posted by ILEA and it did not contain any retirement material issued by DfES; the P45 and Leaflet 753 were documents that would have normally come from ILEA.

25. While there may be doubt as to whether in fact Mrs Ryan received Leaflet 875, the evidence falls short of establishing that any non-receipt was due to any fault on the part of DfES.

26. I do not uphold the complaint. 

DAVID LAVERICK

Pensions Ombudsman

15 May 2006
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