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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant
:
Mrs A D Jones

Scheme
:
Local Government Pension Scheme

Employing Authority
:
City and County of Swansea (the “Council”)

MATTERS FOR DETERMINATION

1. Mrs Jones alleges that the Council did not award her early retirement benefits from the Scheme on compassionate grounds and as a result her benefits are less than originally notified.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE RELEVANT REGULATIONS

3. The Local Government Pension Scheme Regulations 1995 (the “1995 Regulations”), under the heading of “Early entitlement to retirement benefits: redundancy etc.” provide that:

“D6.(1)  Subject to the following provisions of this Part, if a member who ceases to hold a local government employment –

(a) has a statutory pension entitlement, and

(b) has attained the age of 50, and 

(c) satisfies one of the conditions mentioned in paragraph (2),

he is entitled –

(d) to a standard retirement pension and,

(e) to a standard retirement grant,

which are payable immediately on his ceasing to hold that employment …

(2)
The conditions mentioned in paragraph (1) (c) are –

(a) that the employing authority certify that he has ceased to hold the local government employment – 

(i) by reason of redundancy, or

(ii) in the interests of the efficient exercise of their functions, …”

Under the heading of “Entitlement to deferred retirement benefits (“preserved benefits”)”, the 1995 Regulations provide that:

“D11.(1) If a member who ceases to hold a local government employment-

(a) is not entitled under regulation D5 [Retirement on or after NRD], D6 [Early entitlement to retirement benefits: redundancy etc.], D7 [Early entitlement to retirement benefits: ill-health], or D9 [Retirement at or after 60 but before NRD] to retirement benefits which are payable immediately on his ceasing to hold that employment; and

(b) fulfils one of the following requirements, namely –

(i) he has a statutory pension entitlement; …

then, … he becomes entitled in relation to that employment to a standard retirement pension and a standard retirement grant payable from the appropriate date; …

(2)
For the purposes of paragraph (1), “the appropriate date”, in relation to any person, is his 65th birthday or, if earlier, the earliest of the following:

(a) his NRD;

(b) [N/A]

(c) any date after he has attained the age of 50 years from which the employing authority determine on compassionate grounds that the benefits are to become payable; …

4. Regulation 31 of the Local Government Pension Scheme Regulations 1997 (the “1997 Regulations”), effective from 1 April 1998, provides that:

“(1) If a member leaves a local government employment ... before he is entitled to the immediate payment of retirement benefits … once he is aged 50 or more he may elect to receive payment of them immediately.

(2) An election made by a member aged less than 60 is ineffective without the consent of his employing authority…

(3) 
If the member elects, he is entitled to a pension and a retirement grant payable immediately.

(4)
If the sum … [age plus service] is less than 85 years, his retirement pension and grant must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary...

(5)
A member’s appropriate employing authority may determine on compassionate grounds that his retirement pension and grant should not be reduced under paragraph (4).”

and Regulation 98(2), under the heading of “Notification of decisions under Regulation 97” [“First instance decisions”], provides that:

“A notification of a decision that a person is not entitled to a benefit must include the grounds for the decision.”

5. A Policy Statement, required under Regulation 106 of the 1997 Regulations, set out how the Council would exercise its discretion from 1 April 1998 as the employing authority under Regulation 31.  This was as follows:

EMPLOYING AUTHORITY DISCRETIONS

LGPS Regulations 1997
Provision
Decision

Regulation 31
Actuarially reduced pensions from age 50 – with the consent of the employer –

· Members may receive early payment of pension benefits on a reduced basis

· where the sum of the member’s age and membership amount to 85 or more there will be no actuarial reduction 
Approved as part of Early Retirements and Redundancy Scheme.  Also individual must be in employment of the Authority on the date of application and reduction may be waived on compassionate grounds

KEY FACTS

6. In November 1997, Mrs Jones asked the Council for an estimate of her benefits from the Scheme for early retirement as at 31 August 1998, age nearest 54 years and 6 months.  The Council says that Mrs Jones was verbally informed that the Council’s early retirement policy was under review and that the new policy might affect her benefits.  Mrs Jones disputes that any such information was given at that time.  An Estimate of Retirement Benefits for Premature Retirement was provided to Mrs Jones with a covering letter from the Council’s Director of Finance dated 28 November 1997.  The Estimate showed that, if she were to retire on 31 August 1998, she could receive an annual pension of £2,462.81 and a tax-free lump sum of £7,388.44.  Neither the letter nor the Estimate contained any qualifications about the information supplied.

7. In March 1998, Mrs Jones applied for early retirement to the Head Teacher of the school where she was employed.

8. By a letter to the Acting Chief Executive Officer of the Council dated 17 March 1998, the Head Teacher stated that Mrs Jones wished to apply for early retirement with effect from 31 August 1998 under the “County’s Scheme” and that her request had been approved by a Committee of Governors, which was to be ratified in a meeting of the Full Governing Body to be held on 24 March 1998.  A copy of the Council’s letter to Mrs Jones of 28 November 1997 was enclosed.

9. The Council says that Mrs Jones was telephoned on 19 March 1998, following receipt of the Head Teacher’s letter referred to in the paragraph above, and was informed that her early retirement benefits would be less than those quoted in paragraph 6 above.  Mrs Jones says that she cannot confirm or deny that this telephone conversation took place on 19 March 1998, as she did not keep a note of the exact date, but that was her birthday and she would have probably remembered having received such disturbing information.  She thought it more likely to have been after the meeting of the Full Governing Body.

10. The minutes from the Governors’ meeting of 24 March 1998 record, under the heading of “Correspondence Received”, that:

“A letter from Mrs A D Jones, Secretary/Clerk to the Governors, requesting premature retirement from the post because of family and personal circumstances.  The Governors agreed to support her application, with sadness.”

11. Mrs Jones wrote to the Council on 3 April 1998, referring to a telephone conversation of that day, expressing disappointment that her pension and lump sum would be lower than expected.

12. Mrs Jones’ benefit details were confirmed by the Council in a letter dated 28 April 1998 as a pension of £2,462.81, less a reduction of £1,000.64 (40.63%), leaving a total of £1,462.17, and a lump sum of £7,388.44, less a reduction of £1,672.00 (22.63%), leaving a total of £5,716.44.  

13. On 3 June 1998, Mrs Jones, her Trade Union Representative and a member of the Council’s Personnel Department met to discuss her situation.  The Council says advice that she could have rescinded her resignation was given during the discussions.  Mrs Jones says no such advice was given. 

14. Mrs Jones’ early retirement became effective from 31 August 1998. 

15. On 7 October 1998, Mrs Jones appealed to the Council against the reduction of her benefits under Stage 1 of the Scheme’s Internal Dispute Resolution (IDR) procedure.  Mrs Jones stated that she felt the original figures should be honoured, as she had applied for early retirement prior to the 1997 Regulations coming in to force, and that she had not been advised about the changes until after they had come into force. 

16. In a Stage 1 IDR Decision Letter, dated 9 December 1998, the Appointed Person rejected Mrs Jones’ appeal on the grounds that her benefits had been correctly provided at the date of her retirement, in accordance with the 1997 Regulations. Whilst rejecting Mrs Jones’ appeal, the Appointed Person stated that:

“However, I am conscious of the particular circumstances of the case and the relevant timing and introduction of policy discretions available within the Local Government Pension Scheme Regulations 1997 operable from 1st April, 1998.  It may be appropriate therefore for the City and County of Swansea to reconsider the matter in relation to whether the issue of waiving the application for actuarial reduction on compassionate grounds was considered in this case.”

17. On 18 December 1998, the Director of Education of the Council wrote to Mrs Jones, referring to the Appointed Person’s Stage 1 IDR Decision Letter above, and stated that: 

“I wish to inform you that the awarding of benefits on compassionate grounds is only allowed in extreme circumstances and has seldom been used in the past.  After long and careful deliberation, the Authority is of the opinion that the provision does not apply in your particular case”.  

18. In response to a request from my Office, asking the Council for more detail of this “long and careful deliberation”, the Council says that the Director of Education took this decision after consultation with the Legal Department but no records of such consideration or consultation can now be found.  

19. Mrs Jones appealed, on 1 June 1999, to the Secretary of State, Department of the Environment Transport and the Regions, under Stage 2 of the IDR procedure, her reasons being the same as those stated in Stage 1 (see paragraph 15 above).

20. The Secretary of State rejected Mrs Jones’ appeal on 29 October 1999, and stated that:

20.1. the 1997 Regulations applied to Mrs Jones, as she did not cease employment until after 1 April 1998;

20.2. the 1997 Regulations allowed members who left early after 1 April 1998 to elect to receive their benefits from age 50, as long as, if they were under 60, their employer agreed;  

20.3. the estimate of benefits provided to Mrs Jones by the Council, dated 28 November 1997, appeared to have been made on the assumption that she would be leaving employment on the grounds of redundancy or in the interests of efficiency;

20.4. payment of unreduced benefits on compassionate grounds had been considered by the Council but rejected on 18 December 1998; 

20.5. Mrs Jones had the right of appeal against that decision within six months, but the Appointed Person had discretion to extend the period. 

21. An appeal was lodged on Mrs Jones’ behalf in accordance with paragraph 20.5 above on 5 January 2001, but the Appointed Person refused, on 1 May 2001, to consider the matter on the grounds that her appeal had been made outside the time limits laid down and referred her to the Secretary of State.

22. Mrs Jones wrote to the Secretary of State on 6 December 2001, to complain that the Council had not properly considered the use of its discretionary powers in relation to determining, on compassionate grounds, whether her early retirement benefits should not have been actuarially reduced.

23. The Secretary of State upheld Mrs Jones’ complaint in a Stage 2 Decision Letter dated 13 March 2002, and found that the Council had failed to include grounds for its decision, in the notification letter of 18 December 1998, as required by Regulation 98(2) of the 1997 Regulations (see Paragraph 4 above), and that the Council had failed to show that its decision was a reasonable one and properly taken.  The Secretary of State referred the matter back to the Council for full and proper reconsideration.

24. The Director of Education of the Council wrote to Mrs Jones on 13 May 2002, and stated that:

“The Secretary of State found that the Authority failed to include grounds for the decision not to use discretionary powers in the notification letter sent to you on 18th December, 1998.  … The matter has, therefore, been referred back to the Authority for a full and proper reconsideration.

The Authority has given the issue of waiving the application for actuarial reduction, on compassionate grounds, its full and proper reconsideration and has taken into account the following factors:

I refer to the circumstances surrounding the original estimate provided to you in November 1997 by the Director of Finance.    It is my belief that the estimate was provided to you in good faith and that you were informed verbally that it would be subject to verification, at the time of retirement, of your actual service and any other factors relevant to the calculation.

After this request was made, no formal decision concerning early retirement was taken by you until March 1998.  A request by you to finish employment on the grounds of early retirement, for example, before [sic – “after”] 1st April, 1998 would have incurred a cost to the Authority and could have only been dealt with and allowed on the grounds of efficient exercise of the Authority’s functions.  No such circumstances existed in your case.

Can I also remind you that you had previously made enquiries about the possibility of early retirement in a letter you wrote to the Education Department in June 1996.  In this letter you also requested an estimate of benefits “should you wish to retire in the future.”  Although you then requested another estimate of benefits just over a year later in November, 1997 you did not actually make a formal request to finish work until March, 1998.

… [The] Headteacher … wrote to the Education Department on 17th March, 1998 indicating that you had requested early retirement to take effect from 31st August, 1998.  [The Head Teacher] also stated that the matter could only be dealt with by the full governing body which was scheduled for 24th March, 1998 and their decision was then forwarded on to the Education Department who, as the employer in law, was empowered to actually make the final decision to allow your release.  The Education Department, on receipt of this information from the school, made you aware almost immediately of the City and County’s Early Retirement/Redundancy policy.  Final figures were forwarded to you in writing shortly afterwards.

This was at a point of time which was still five months from your intended date of leaving and only a few days after the Governing Body agreed to release you.  At this juncture I feel you would have had opportunity to reappraise your options.  From the school’s point of view, no decision had been taken at that time, by the governors, regarding the recruitment of a person to replace you at the school.

Your personal circumstances and long service with the Authority has also been taken into account in reconsidering this matter.  In addition, I would remind you of the various meetings and discussions that took place between you, your trade union Representative and members of the Personnel Section between April, 1988 and July 1998 when you were informed that the scheme was the only one that could apply in your case.

Therefore, after giving the matter full and proper reconsideration and taking into account the above factors I have to inform you that the Authority does not consider your circumstance to be one that would warrant the release of benefits on compassionate grounds.” 

25. The Council says that:

25.1 discretion was considered in its letters of 18 December 1998 and 13 May 2002;

25.2 the verbal advice, referred to in paragraph 6 above, was given by pensions staff who recall the conversation;

25.3 there was no policy for early retirements on compassionate grounds;

25.4 Mrs Jones’ application was not really made on compassionate grounds;

25.5 it was understood that Mrs Jones wished to spend more time with her grandchildren; and

25.6 the school only considered Mrs Jones’ resignation, benefits from the Scheme were not a consideration.

CONCLUSIONS 

26. The Council provided Mrs Jones with estimates of benefits in 1996 and 1997, both in response to requests made by her for early retirement figures.  There is no suggestion that Mrs Jones made the requests on any special grounds, i.e. in expectation of any forthcoming redundancy exercise, in the interests of efficiency or compassion, as provided for under the 1995 Regulations.  In the absence of any special grounds, the 1995 Regulations allowed only for preserved benefits payable at Normal Retirement Date on leaving service.

27. It follows, therefore, that the Council should not have provided Mrs Jones with any estimates of early retirement benefits prior to the 1997 Regulations coming into force on 1 April 1998, and she should have been informed accordingly.  The provision of inappropriate estimates of benefits was maladministration by the Council.

28. Undoubtedly, Mrs Jones suffered disappointment and distress on being informed that her early retirement benefits were to be substantially less than those the Council had quoted to her on 28 November 1997.  However, Mrs Jones did have time to reconsider her decision to retire once she became aware of the correct position.  I make below an appropriate award in recognition of the upset caused to Mrs Jones by the Council’s inappropriate provision of estimates of benefits.  

29. The Appointed Person found, in the Stage 1 IDR Decision Letter dated 9 December 1998, that Mrs Jones’ early retirement benefits, as at 31 August 1998, fell to be provided in accordance with the new provision for early retirees under Regulation 31(1) to (4) of the 1997 Regulations, i.e. subject to actuarial reduction.  The Secretary of State confirmed that decision at Stage 2 of the IDR procedure on 29 October 1999.

30. However, the Appointed Person had also found that there was sufficient reason for the Council to reconsider Mrs Jones’ application for early retirement, on compassionate grounds.  The Council apparently made no enquiries with Mrs Jones about her “family and personal reasons”, as mentioned in the minutes of the Full Governing Body of the school’s meeting of 24 March 1998, and refused to grant unreduced early retirement benefits on compassionate grounds in a letter dated 18 December 1998.  On further appeal, the Appointed Person referred Mrs Jones to the Secretary of State who, in a further Stage 2 IDR decision letter, dated 13 March 2002, found that the Council’s letter was deficient in that it lacked the reasons for the decision, as required by Regulation 98(2) of the 1997 Regulations, and remitted the matter back to the Council.  

31. Notwithstanding that, the Director of Education’s letter to Mrs Jones, dated 13 May 2002, sought to justify the Council’s original decision to refuse her application for early retirement without providing any reasons on which her appeal for early retirement on compassionate grounds had been refused.  I have seen no evidence to suggest that the Council had made any enquires with Mrs Jones about her particular personal circumstances, and its failure to have reconsidered the matter properly was maladministration, as was the repeated breach of Regulation 98(2) of the 1997 Regulations in failing to give reasons.  I uphold the complaint.  

DIRECTIONS

32. I direct that the Council shall:

32.1 within 14 days of the Date of this Determination, pay to Mrs Jones the sum of £150, this being suitably modest redress for the injustice suffered in consequence of the Council’s maladministration, as identified in paragraphs 26 to 28 above;

32.2 make suitable enquiries with Mrs Jones in order to establish the full details of the “family and personal circumstances” prior to her early retirement on 31 August 1998; and

32.3 within a further 14 days of the receipt of the information referred to in paragraph 31.2, or of responses to any further necessary enquiries, consider afresh whether circumstances were such that Mrs Jones should have been granted early retirement, on compassionate grounds, at 31 August 1998 under Regulation 31(5) of the 1997 Regulations, and convey that decision to Mrs Jones complying with Regulation 98(2) of the 1997 Regulations.

CHARLIE GORDON

Deputy Pensions Ombudsman

2 February 2006
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