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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D Weir

Scheme
:
Christian Salvesen Pension Scheme

Trustees
:
The Trustees of the Christian Salvesen Pension Scheme (the Trustees)

MATTERS FOR DETERMINATION (dated 28 May 2002)

1. Mr Weir’s application for early payment of his pension on an enhanced basis on the grounds of ill health has been refused by the Trustees.  He also alleges that delays in considering his application caused him injustice.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY FACTS

3. Mr Weir’s date of birth is 28 December 1955.  He was employed as a driver by Christian Salvesen plc (the Company) from 1993.  In April 1997 he was informed that his pension at his normal retirement age of 65 would be £5,281.57 plus a fixed pension of £9,586.72 representing the value of benefits transferred in from another pension scheme.

4. In 1997 Mr Weir suffered from severe angina and underwent an operation.  In July 1997 his HGV licence was withdrawn and in August 1997 he was dismissed by the Company on the grounds of ill health.

5. In January 1998 the Pensions Manager for the Company confirmed that the personnel manager had asked the Trustees to consider an application for an ill health pension for Mr Weir.

6. Rule 1.5 of the Scheme Rules states:

“If a Member so requests and the Employer agrees, on his Service ending (other than by death) before his Normal Retiring Date and on or after his 50th birthday or at any earlier date after producing evidence satisfactory to the Trustees that he is in Incapacity, he will be deemed to have retired early and the Member will thereupon become entitled in lieu of the normal retirement pension to an immediate early retirement pension.  The early retirement pension will, subject to Rule 5 (Inland Revenue limits), be of an amount deemed by the Trustees with actuarial advice to be the equivalent of such normal retirement pension having regard to any contributions paid by the Member, to his period of Service up to the date of retirement and to his age at that time.”

Incapacity is defined in the Rules as:

“physical or mental deterioration which is bad enough to prevent the individual from following his normal employment, or which seriously impairs his earning capacity.”

7. Rule 4.28 of the Rules allows the Trustees, with the consent of the employer and actuarial advice, to adjust the benefits to which the member is entitled at retirement, provided that the value of the benefits is not less than the member would have been entitled to prior to the adjustment and that the member agrees to the adjusted benefits.

8. On 9 March 1998 Dr Thomas, an occupational health physician employed by Sedgwick Noble Lowndes, reported to the Trustees.  The report stated that Mr Weir continued to suffer from episodes of angina and was still on medication and under the care of a cardiologist.  The report went on to say that although he would not be able to retain his HGV licence:

“it must be acknowledged that he is only 42 and, with adequate treatment of his angina, his symptoms may well settle.  Theoretically therefore, he should be employable in some other capacity which would not entail HGV driving or heavy physical work.  According to the Regulations, it would therefore not be possible at the present time to consider ill health early retirement, as the expectation would be at the age of 42 that he could return to work in some capacity.” 

9. On 11 March 1998 the Pensions Manager wrote to Mr Weir saying that there was no provision in the Scheme Rules for ill health retirement but that the Trustees consider cases on a discretionary basis where the member is incapable of working for the Company in any capacity.  The Pensions Manager advised Mr Weir that the independent medical evidence the Trustees had received was that there was a reasonable expectation that he would be able to undertake some form of work in the future and he did not therefore meet the very strict requirements for ill health retirement laid down by the Trustees.

10. In correspondence with solicitors acting for Mr Weir during April and May 1998 the Pensions Manager confirmed that ill health retirement was not an entitlement but a discretionary benefit and that the Member’s health must be such that he is incapable of working for the Company in any capacity.  The letters confirmed that the medical advice was that Mr Weir did not meet the strict requirements laid down by the Trustees to be considered for an ill-health early retirement pension.

11. In February 1999 Mr Weir’s solicitors applied for a review of the decision under the Internal Dispute Resolution Procedure (IDRP).

12. On 11 February 1999 the Pensions Manager wrote a decision letter under Stage 1 of the IDRP.  The letter explained the provisions of Rule 1.5 and went on to say:

“The pension payable will be actuarially reduced to take account of early payment.

(iii) In circumstances of serious ill-health, an early retirement pension can be paid which has not been reduced as described above.  This is a strictly discretionary benefit, and stringent criteria have been established by the Trustees, with the agreement of the Company, under which contributing Members can be considered to receive this benefit.”

The Pensions Manager upheld the decision made to refuse Mr Weir an ill health pension on the grounds that the medical advice was that he did not meet the criteria.  However, he said that the decision did not prevent Mr Weir from requesting payment of an early retirement pension under Rule 1.5.

13. On 25 February 1999 Mr Weir’s solicitors wrote asking that the Trustees consider an application from Mr Weir for early payment of his pension under Rule 1.5, if he had not already been treated as making such an application.  On 2 March 1999 the Pensions Manager confirmed that Mr Weir had not been treated as making such an application and that he would arrange for a quotation of benefits under Rule 1.5 to be prepared.

14. On 23 March 1999 the Pensions Manager sent Mr Weir a quotation of his benefits on a reduced basis and said that if Mr Weir returned a completed form he would take steps to put these benefits into payment.  The benefit statement quoted a pension of £971.66 p.a.

15. On 21 May 1999 Mr Weir made an application under stage 2 of the IDRP for a review of the decision not to grant him enhanced ill health retirement.  On 30 June 1999 the Pensions Manager confirmed that the Trustees required an independent report on Mr Weir’s health before making a final decision.

16. The Trustees again approached Dr Thomas who suggested writing to Mr Weir’s cardiologist.  Dr Thomas said in August 1999 that she was reluctant to say that Mr Weir was permanently and totally incapacitated as it was possible given Mr Weir’s age that with treatment for angina “one could achieve a very reasonable result.”

17. A report was sent to the Trustees’ medical advisers by Mr Oldroyd, Mr Weir’s cardiologist, in November 1999 saying that although he had remained well for approximately 2 years after his operation he started to experience further anginal type chest discomfort.  Mr Oldroyd concluded that Mr Weir’s coronary heart disease had progressed and that the hospital would repeat coronary angiography in the very near future.  He stated that in advance of that procedure it was difficult to say what his further management would be.

18. The Trustees have not provided the advice given to them from their medical advisers following the cardiologist’s report.  

19. On 13 January 2000, the Compensation and Benefits Manager at the Company wrote to Mr Weir.  This stated that the latest report was inconclusive in terms of Mr Weir’s future ability to return to some form of work and the Trustees intended to fully review his case at their meeting in April following further medical advice.  

20. This letter emphasised that ill health benefits were awarded at the Trustees’ discretion and set out the criteria for ill health retirement as follows:

“There is in effect a two tier structure which I have detailed below.

A. Where the member’s health is such that they cannot do any job:

· Minimum of one years contributing membership of the scheme is required.

· Early retirement reduction to be waived in all cases.

· Pension to be based upon prospective service to age 65.

B. Where the member’s health is such that they cannot do their own or an equivalent job:

· Minimum of ten years contributing membership of the scheme is required.

· Early retirement reduction to be waived in all cases.

· Pension to be based on accrued service.”

21. On 24 October 2000 Mr Oldroyd wrote again to the Trustees’ medical advisers.  He said that Mr Weir had just undergone repeat coronary angiography.  He stated that the artery which had previously been operated on remained clear and concluded that the continuing symptoms on the abnormal exercise test related to microvascular angina.

22. On 30 October 2000 Dr Thomas again advised the Trustees.  This letter stated:

“Clinically he remains unfit for his position as an HGV driver.  It would still be wrong to say that this man is permanently and totally disabled.  One wonders whether he could cope with a sedentary position, if such a position were offered to him.  The very fact that his exercise test showed positive would perhaps indicate that he does have a degree of angina that would not be compatible with employment.  I would have no doubt that both his Cardiologist and his GP would continue to sign him as unfit to work.

Taking all these factors into consideration, therefore, we may now be at the position where we would need to consider the provision of an ill health early retirement pension.”

23. The minutes of the Trustees’ meeting on 23 November 2000 record that, following receipt of further medical information, the Trustees agreed to accept the application on the same basis as previously agreed.  The minutes record that no pension enhancement was agreed.

24. Mr Weir approached OPAS for assistance with his complaint in August 2001.  OPAS wrote to the Trustees requesting the relevant Scheme Rules on 22 August 2001 and issued reminders on 21 September, 1 November and 30 December.  The Trustees wrote on 12 December 2001 confirming the decision made on 23 November 2000 but did not enclose any documents.  OPAS again requested the relevant documents on 20 December 2001.  No response was received from the Trustees before the matter was referred to my office in May 2002.

MR WEIR’S SUBMISSIONS

25. Mr Weir’s solicitors report that Mr Weir understood that the major difficulty with his application for ill health benefits was that he did not fall into either of the categories of criteria for ill health early retirement as set out in the letter of 13 January 2000 (see Paragraph 20 above).  He was apparently advised that the Scheme did not consider that he was unfit for all work, and that he did not have the required length of service to qualify under the second category of criteria.  

26. Mr Weir’s solicitors argue that Mr Weir falls within the first of the criteria.  They argue that although the previous medical reports did not confirm that Mr Weir was unfit for any work, the advice of 30 October 2000 appears to state that that he did meet that test.  They say that the advice given on 30 October suggested that the Trustees would need to consider the provision of an ill health pension and contend that it is clear that the Trustees did not consider this advice.

27. The solicitors also argue that Mr Weir transferred benefits into the pension scheme which represented 14 years service with a previous employer.  They contend that this should raise his reckonable service above the five years he had actually served with the company so as to make him eligible under the second criteria as well.

28. The solicitors state that no further offer of benefits has been made to Mr Weir after the Trustees received the medical report of 30 October 2000.

29. Mr Weir also asked his solicitors to point out delays after he was dismissed.  He says that he did not hear anything from the Scheme for four months.  When he telephoned he was told he would hear shortly.  After several more months he again telephoned and was informed that the offices had moved.  When he contacted the new office he was informed they had no record of his application.  

30. Mr Weir says he was told by the Personnel Department that information had been provided to Head Office and that Head Office were awaiting an actuarial calculation.  He says that the submission made at paragraph 32 below is wrong.

THE TRUSTEES’ SUBMISSIONS

31. My office requested a response to Mr Weir’s complaint from the Trustees on 3 December 2002.  Despite reminders no response was received until some specifically requested documents were produced on 3 April 2003.  The Trustees provided no response on the merits of the complaint and have offered no explanation for this delay.

32. The Trustees have confirmed that the discretionary ill health benefits are provided under Rule 4.28 mentioned in paragraph 7 above.  Usually the HR department will forward an application for benefits to the Trustees and this is considered to provide the employer’s consent for an alteration of the amount of the benefits.  Mr Weir’s case would be different, as HR did not forward his application to the Trustees.  If the Trustees had resolved to grant discretionary benefits to Mr Weir, the employer’s consent would have had to be obtained.  

33. The Trustees have confirmed that they are not aware of any published information on the Trustees’ policy or criteria on ill health early retirement which is issued directly to members.  They say that there is communication with relevant HR departments but have not provided any definitions or further information about the application of the criteria than that set out in the letter quoted in paragraph 20 above.

34. The Trustees say that the granting of ill health benefits is purely discretionary and the information given to my office about the criteria was simply providing guidelines to the Trustees.  They state that the criteria are intended to help the Trustees in considering cases and do not tie them down to a particular course of action.

35. The Trustees informed me in a letter of 12 August 2003 that:

“under the criteria for being unable to carry out their own occupation the scheme service has been reduced to eight years.”

They confirm that they construe “contributing membership” as Scheme Service, as defined by the Rules.

36. The Trustees state that the clear intention of the criteria is that contributing membership refers to the length of time that a member has paid contributions to the Scheme, pointing out that the wording of the criteria refers to “the scheme” not any pension schemes.

37. The Trustees contend that Qualifying Service is only defined in the Scheme Rules purely for the purpose of determining whether an early leaver is entitled to deferred benefits and is not relevant to the actual benefit calculation.  

38. The Trustees further contend that it is unreasonable for a member to be offered preferential benefits simply because they have transferred in benefits from a previous employer’s scheme and that this would treat members inconsistently.  They also dispute that benefits provided in respect of a transfer are linked to the value of contributions a member has made to the Scheme.  They say that the value of contributions paid to the Scheme is identical for members with the same service and salary history irrespective of whether they have any other pension entitlements.

39. The Trustees state that they do not accept that Mr Weir had completed at least 8 years of contributing membership and that he did not satisfy either of the criteria for unreduced ill health benefits.

RELEVANT DEFINITIONS

40. Contributing membership is not defined in the Rules.

41. “Member” is defined as Part 1, Part 2 or Part 3 Member and includes an employee or former employee whose Active membership has ceased but who is prospectively entitled to a benefit under the Scheme.  Part 1 of the Scheme provides retirement benefits, Part 2 life insurance benefits, and Part 3 widow’s or widower’s benefits.

42. Rule 1.3 states that a Member’s ordinary contributions will be 5 per cent per annum of Pensionable Earnings and shall not exceed Inland Revenue limits.  They will be deducted from a Member’s periodical salary or earnings by the Employer commencing on the date of his becoming a Member and paid to the Trustees.

43. Rule 1.14 governs the acceptance of transfer values.  It allows the Trustees to accept a transfer value from another fund, scheme or arrangement and provide a transferred pension for the Member of such amount as the Trustees shall decide.  Transfers are subject to various conditions.  These include conditions that the Trustees shall:

“(ii) not treat the transfer value as Member’s contributions to a greater extent than is certified to them by the person or persons administering the other fund, scheme or arrangement,

(iii) ascertain the period of Qualifying Service to which the Transfer Value relates,”

44. “Service” is defined as service with the employer or an associated employer.

45. “Scheme Service” is defined as the period from the date the member joins the Scheme until the date on which the employee ceases to be a Part 1 member.

46. “Qualifying service” is defined as the sum of all periods of employment which qualified the employee during the period for benefits under the Scheme or any other retirement benefit scheme from which a transfer value has been received into the Scheme in respect of those benefits.

CONCLUSIONS

47. Mr Weir has been offered an early retirement pension under Rule 1.5 of the Scheme.  Since he is under 50 the Trustees must therefore be satisfied that he is unable to perform his normal employment or his earnings capacity is seriously impaired.  The pension offered has been actuarially reduced for early payment.

48. The decision that Mr Weir was incapacitated was made in March 1999.  At that date no new medical advice had been taken since March 1998.  There is no basis on which the Trustees can deny Mr Weir was incapacitated as at March 1998.

49. The Trustees’ criteria for paying an unreduced pension are set out in the letter of 13 January 2000 from the Compensation and Benefits Manager.  In order to decide whether Mr Weir meets the first category of criteria, for an unreduced ill health pension based on potential service to his normal retirement date, the Trustees must consider whether he is unfit for any work.  I take the view that they would have to consider whether he would be capable of any work between the date when the decision was made and his normal retirement age of 65.  

50. The doctor’s report of 30 October 2000 gave an opinion that “it is wrong to say that this man is permanently and totally incapacitated”.  It is clear that the Trustees considered this report in their meeting of 23 November 2000 and the Trustees’ letter of 12 December 2000 communicated the decision that no further offer would be made by the Trustees to Mr Weir.  I see no validity in Mr Weir’s submission that the doctor’s report was not considered.  On that basis the Trustees were entitled to reach the decision they did.

51. Mr Weir was, however, incapable of performing his normal employment and there was no evidence of his earnings capacity not being severely impaired.  He would therefore seem to have met the first part of the second category of criteria for paying an ill health pension based on accrued service which is that the member’s health is such that they cannot do their own or an equivalent job.  

52. The second category of criteria also require a member to have a minimum of ten years “contributing membership”.  The Trustees construe “contributing membership” as Scheme Service.  However it is arguable that the sum transferred in to the Scheme is in effect a contribution to the Scheme representing a period of Qualifying Service.  There are arguments to support either definition.  I understand that the employers have an interest in confining an augmentation to benefits to staff who have served a number of years with their company.  However the phrase “contributing membership” also indicates that this is a benefit linked to the value of contributions, including contributions made as a lump sum transfer value, which a member has made to the Scheme.  I do not consider that this would have an inconsistent effect, as in transferring benefits to the Scheme the member gives up any right to deferred benefits under their previous scheme and provides additional funds to the Scheme.  On balance I consider contributing membership to have the same meaning as Qualifying Service as defined by the Rules.  I see nothing unreasonable in a member being offered what the Trustees describe as preferential benefits because the member has transferred benefits earned elsewhere into the Scheme.

53. The Trustees have argued that the criteria they have provided are guidelines and they are not bound by them.  I see nothing wrong in Trustees having criteria and using those when exercising a discretion.  The criteria are indeed not binding on the Trustees, but a clear explanation should be given if the Trustees depart from them, and any criteria laid down should be properly construed.

54. In my view the Trustees have misconstrued their own criteria and I am making a direction to remit this decision to them.  I am aware that even if the Trustees decide in Mr Weir’s favour, an unreduced benefit can only be paid with the employer’s consent which has not yet been given.  

55. There were a number of delays in dealing with Mr Weir’s application.  For some reason the application was not considered by the Trustees until seven months after Mr Weir’s employment ended.  There is also no explanation for why the Trustees, having made a decision that Mr Weir was not eligible for an enhanced pension, did not go on to consider the application as being made under Rule 1.5.  The Trustees also delayed in providing relevant documents to my office and to OPAS.

56. These delays caused distress and inconvenience to Mr Weir and I have addressed this injustice by a direction below.

DIRECTIONS

57. I direct that, within 28 days of this Determination, the Trustees shall reconsider their decision not to grant Mr Weir an unreduced ill health pension and provide him with reasons for their decision.  If they decide to grant him such a pension they should also consider backdating the pension to an appropriate date.

58. I direct that, within 28 days of this Determination, the Trustees shall pay £600 to Mr Weir as compensation for distress and inconvenience caused by their delays in dealing with his application.
DAVID LAVERICK

Pensions Ombudsman

12 November 2003
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