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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	
	Mrs P Neild 

	Scheme:
	
	NHS Pensions 

	Respondents:

	
	Central Manchester and Manchester Children’s University Hospitals NHS Trust (the Trust) 

NHS Business Authority – Pensions Division (formerly NHS Pensions Agency (the Agency))


MATTERS FOR DETERMINATION 

1. The Applicant complains that:
(a) The Agency wrongly delayed in awarding the Applicant Permanent Injury Benefit (PIB); and 
(b) The Trust failed to supply correct figures to the Agency to enable it to calculate PIB following its decision of February 2000 that she was entitled to ill health retirement benefit; and

(c) The Trust failed to calculate Temporary Injury Allowance (TIA) from the commencement of a period of absence form work  which lasted from 1 April 1998 until 17 January 1999 (the first absence period); and

(d) The Trust failed to pay her the correct amount of TIA in respect of her sickness absence from 14 April 1999 to 19 January 2000 (the second absence period). The Applicant claims that she is entitled to TIA mounting to 85% of her pre-illness pay of £13,000 (£11,050.00), whereas she has been offered only a lump sum of £1,602.34. She also claims she has incurred expenses totalling £280.00 over four years in pursuing her complaint, namely: phone calls £200; stamps £40; Bank statements £30; and obtaining information from the Trust £10. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LEGISLATIVE AND ADMINISTRATIVE BACKGROUND

3. The National Health Service (Injury Benefits) Regulations 1995 (the Regulations) govern the NHS injury benefits scheme. 
4. PIB is payable when an employee suffers a permanent reduction in earning capacity in excess of 10% of salary as a result of an injury or condition that is wholly or mainly attributable to NHS employment. Those qualifying receive a lump sum and may qualify for an annual allowance. The level of any annual allowance awarded is dependent on the level of any income from social security benefits, NHS pension, personal pension, SERPS and any award of damages. Under paragraph 6 of the Regulations a former employee with a 10%-25% permanent reduction in earning ability and 15-25 years service would be entitled to a guaranteed annual income of 45% (inclusive of any pension and other benefits) of his average remuneration. The appropriate lump sum would be 12.5% of his average pensionable remuneration. PIB is normally calculated and paid by the Agency based on information provided by the employer. The employer is then billed for the amount paid on its behalf. 

5. TIA is the payment made to an NHS employee when the employee’s pay drops below 85% (the guaranteed income) during authorised absence due to a work-related injury or illness. Effectively, the allowance tops up pay to 85% of the average pay received immediately before pay was reduced by virtue of injury. For Scheme members “average pay” is “pensionable pay”. TIA is subject to income tax deductions but not to National Insurance or pension contribution deductions. The initial decision on whether to pay TIA lies with the employer although the Agency has a default power to order its payment.

6. The basis for the calculation of both TIA and PIB is the pensionable pay received in the 365 days immediately preceding the reduction in pay or the termination of employment. This involves consideration of the best of the last three years’ pensionable pay in order to be sure that the highest figure is used.

MATERIAL FACTS

7. The Applicant was employed as a nursing auxiliary by the Trust and its predecessor. In the first absence period the Applicant was on sick leave due to clinical depression. She returned to work on 17 January 1999 but sustained an injury at work on 14 April 1999. Her last day of service was on 2 February 2000. She applied for early retirement on ill-health grounds in July 1999 having accumulated pensionable service of 21 years and 65 days. Her application for ill health retirement benefit was approved in February 2000. 

(a) Delay by the Agency in awarding the Applicant Permanent Injury Benefit
8. This dispute centres on the alleged delay by the Trust in supplying the correct figures to the NHS Injury Benefits Scheme, a division of the Agency, to determine whether the Applicant had suffered a permanent reduction in her earning ability of more than 10% as a result of a qualifying injury.

9. The Applicant first submitted a claim for PIB in June 2000. The Agency wrote to the Trust on 9 March 2001 that PIB was not payable to the Applicant as she had not suffered a permanent reduction in earning ability “in the general field of employment”. That conclusion was based upon medical reports. The Applicant appealed, unsuccessfully, on 13 March 2001 but she continued to pursue her claim.

10. In a letter dated 4 December 2001 the Agency explained to the Applicant that she was not entitled to PIB because the drop in her salary was not in respect of her pensionable pay. The author added that it had not been able to consider her claim until it had received her salary details from her employer. In conclusion the author said:

“I can confirm that before your last day of service in the NHS you have been paid all the benefits you were entitled to under the NHS Injury Benefit Regulations i.e. Temporary Injury Allowance”
11. However, the Applicant’s case was referred for further medical advice in December 2001. The Agency received that advice on 4 April 2002. On 15 April the Agency wrote to the Applicant that it was unable to recommend entitlement to PIB. The author continued:

“The Scheme’s Medical Adviser has advised that the Applicant is reported to be suffering from continuing anxiety and depressive illness following an incident at work. Her application for ill health retirement from her former NHS job was approved reflecting the risk of relapse of this reactive illness. There is, however, inadequate evidence that this illness amounts to a cause of loss of earnings capacity which is both compelling and permanent. There is also inadequate evidence that the incident, although clearly potentially offensive and distressing in nature, amounts to an injury which is the whole or main cause of the Applicant’s continuing mental illness and perceived incapacitation from gainful employment.”
12. The Applicant appealed once more. In a letter dated 8 July 2002 to the Pensions Advisory Service (OPAS) the Agency said the matter had been dealt with 
“directly by the Scheme’s medical advisers. This appeal has now been finalised and (the Applicant) has been awarded benefits under Band 2 of the Regulations i.e. that she has suffered a permanent loss of earning ability of more than 10% but not more than 25%....we are currently calculating what benefits (the Applicant) will be entitled to.”
(b) The Trust’s failure to supply correct figures to the Agency to enable it to calculate PIB 

13. The Applicant has said: “My average pay before my work-related illness was £12,000 per yr.” On that basis she has said that her PIB lump sum should be £1,500 (£1,200-:-12.5). She considers that the Respondent’s calculation of the lump sum based on pensionable pay is incorrect as there should be no deductions from her pay as detailed on her pay slip.

14. On 9 July 2002 the Agency wrote to the Applicant that she was entitled to a lump sum of £1,450.31. This was “based on a percentage of £11,570.07 which is your ‘pensionable’ average remuneration.” The percentage was 12.5%. 
15. The Agency has said that the period for which the average pensionable pay figure was calculated was 13 November 1998 to 2 February 2000 “so the breakdown of what (the Applicant) earned within the tax years cannot be accurately used to check the figure”. The Agency has also said that it has assessed the pensionable pay the Applicant earned within the two twelve month periods 23 November 1997 to 12 November 1998 and 13 November 1996 to 12 November 1997 to satisfy itself that the pay in those earlier years was not higher than the final year. 

16. In a letter dated 13 September 2003 the Agency explained to the Applicant that the disparity between the figures it used to calculate PIB and her calculations related to three factors:

16.1. Her actual pay included payments which were not pensionable;

16.2. She received payments in some months that were in respect of pay due in earlier months; and

16.3. Because of her absences due to sickness, the Trust “deemed into” the provided pensionable pay figures amounts she would have earned had she not been absent through sickness.

For its part the Agency said that was not in a position to check the figures supplied by the Trust.

17. The Applicant says there were many errors in the calculations which were subsequently corrected in a letter sent to her MP.  In addition she alleged that there are discrepancies between the salary paid into her bank account and the details printed on her pay slips. Her complaint about this was referred to the NHS Counter-Fraud Service.  It looked into her case and found that the Trust may have made some errors, an example being when her pay slip showed a different amount than the salary actually paid into her bank. A further example was when she received no pay slips whilst on long-term sick leave.

18. Auditors met with officers of the Trust on 10 September 2004, but the Applicant was not allowed to attend and was refused a copy of any minute on the basis of a confidentiality clause (section 49 of the Audit Commission Act 1998). In a letter dated 18 November 2004 the Audit Commission informed the Applicant that her payroll query would be more appropriately settled through the Trust’s arrangements for settling employee disputes. I understand that the dispute has not yet been determined by that route. The dispute is not itself a matter for me.
19. The author of the letter of 9 July 2002 (see paragraph 14) told the Applicant that it would be several weeks before it would be possible to establish whether she was entitled to an annual allowance. In the event no such allowance was approved because of the amount of the benefits the Applicant was receiving from the DWP and NHS Pension Scheme. On 9 September 2002 the Agency wrote to the Applicant that she had been awarded a Guaranteed Income for life of £5,206.53 based on average pensionable remuneration of £11,570.07. It explained that if her income from NHS Pensions, personal pension, SERPS, Social Security benefits and any award of compensation from her damages claim fell below that level the scheme would top up her income to that level. Her income from those sources annualised from 3 September 2000 to 14 September 2000 was £7,295.34 and from 15 April 2000 £7,670.79. Accordingly no allowance was payable. The detailed figures were:
	
	03.02.2000 to 14.04.2000
	15.04.2000 onwards

	NHS Pension

	£3,062.90
	£3,062.90

	Incapacity Benefit
	£3,105.11
	£3,480.54

	Industrial Disablement Pension
	£1,127.33
	£1,127.33

	Totals

	£7,295.34
	   £760.79


The Applicant has told me that upon reaching age 60 she started to receive an annual PIB allowance.

(c) The Trust’s failure to calculate TIA for the First Absence Period
20. The Applicant wrote to the Agency on 14 May 2001 that she had suffered a reduction in salary following her return to work in January 1999 after sick leave. On 2 August 2001 the Agency wrote to her asking her to explain why she thought she had sustained a “considerable drop” in salary through injury when the figures supplied by her employer indicated the contrary. 

21. On 23 August 2001 the Agency wrote to the Applicant that it had instructed her former employer that there was sufficient evidence show that the first absence period was wholly or mainly attributable to her NHS employment and that the employer could consider whether any benefits were due to her for that period.

22. Payroll Services for the Applicant’s employer wrote to the Applicant on 1 November 2001 that it had made a “pre-payment calculation of TIA for the first absence period and concluded that “there is no further payment to be made for this period”. A later letter (sent on 6 March 2002 to the Low Pay Unit) stated that the calculation for the first absence period had been made by reference to the Applicant’s pensionable pay in the fiscal year 1997-8. That amounted to £10,863.14. The calculation for TIA was monthly pensionable pay (£10863.14 divided by 12) of £905.26 multiplied by 85% = £769.47. The Applicant’s pensionable pay in the fiscal year 1998-9 was £10,152.15. As the average monthly pensionable pay in that year was £846.01 and exceeded £769.47, no TIA was payable for the first absence period.

23. Following complaints from the Applicant and the Applicant’s Member of Parliament the Trust reviewed its calculations.  This  confirmed that no TIA was payable for the first absence period as the Applicant’s pay including National Insurance Benefit had never dropped below 85%. The Trust added that during that period her entitlement to full sick pay had been extended from 23 August 1998 to 17 January 1999. The Trust also said that, when the Applicant started to receive National Insurance Benefit from the Benefits Agency, that benefit had to be deducted from her pay and taken into account in assessing any entitlement to TIA (see Appendix A).

(d) The Trust failed to pay the Applicant the correct amount of TIA in respect the second absence period
24. On 9 May 2001 the Applicant received payment of TIA in the sum of £1,602.41 in respect of the second absence period (see Appendix A (b), below).
25. The Applicant disagrees with the calculation. She believes that the proper basis for the calculation of TIA for this period should be her income as recorded on her pay slips without any deductions in respect of non-pensionable remuneration. However, she has not said what the payment should be. 

26. On 29 August 2001 she asked again to see the Trust’s calculations and on 10 September the Trust told the Agency that the Applicant’s income for the relevant periods was:


18.01.98 – 17.01.99

£10,422.39 (pensionable pay £10,280.03)


18.01.99 – 18.01.00

  £7,297.97 (pensionable pay £8,413.37)

27. On the same day, Payroll Services wrote to the Applicant that the payment of £1,602.41 for the second absence period appeared to be correct but that it would be reviewed in considering her claim for the first absence period. The author emphasised that TIA was calculated on pensionable pay which did not include overtime pay or payment for emergency work during an on-call period.
28. On 13 August 2002, following complaints from the Applicant and the Applicant’s MP the Trust reviewed the TIA calculations and concluded that in. relation to the second absence period the Applicant had been underpaid by £16.68. A refund was made of that amount. The Trust’s Chief Executive wrote to the Applicant’s MP on 16 August 2002 enclosing tables, reproduced below as Appendix A, showing the calculations of the Trust’s Pensions Officer.

29. The Trust’s Chief Executive has said that if the senior nurse completing the sickness returns was unaware of the particular circumstances which led to the Applicant’s sick leave it would not have been recorded as an industrial injury and hence no TIA action would be taken. He suggests this is the likely explanation for delay in paying an allowance in respect of the second absence period following the Applicant’s injury of April 1999. 
CONCLUSIONS

(a) Delay by the Agency in awarding the Applicant Permanent Injury Benefit
30. On 4 December 2001 the Agency told the Applicant that she had not suffered a sufficient reduction in pensionable pay to qualify for PIB. In March 2001 it argued that she had not suffered a permanent reduction in earning ability. She was told in April 2002 that she had not suffered a qualifying injury and she appealed once more. By July 2002 she had obtained agreement from the Agency that she had sustained a qualifying injury and that she had suffered a qualifying reduction in income.
31. It seems to me that if the decision of July 2002 was correct then the earlier decisions were incorrect and that the delay in rectifying that error was excessive. I make a direction below to redress the resulting injustice. 
(b) The Trust’s failure to supply correct figures to the Agency to enable it to calculate PIB

32. In my view the figures the Trust supplied to the Agency were correct and on that basis the figure of pensionable pay for the relevant period, namely £11,570.07, was correct. I accept the view of the Trust that the Applicant has failed to appreciate that not all of her emoluments qualified as pensionable pay.
(c) The Trust’s failure to calculate TIA for the First Absence Period
33. The Trust did assess whether TIA was payable for the first absence period and concluded that it was not. I have no reason to question the accuracy of the figures on which that decision was based and in my view the decision was correct.
(d) The Trust’s failure to pay the Applicant the correct amount of TIA in respect of the second absence period.
34. There was a small error in the Trust’s initial calculation. It took some time to correct it but the amount involved was small (£16.68), reimbursed promptly once the error was identified and a proper apology made.

35. For the reasons I have given above I uphold complaint 1(a) but I do not uphold complaints 1(b), 1(c) and 1(d).
DIRECTION

36. Within 29 days of the date of this Determination, the Agency shall pay to the Applicant an amount representing interest on £1,450.31 from 13 March 2001 to 9 July 2002, such interest to be calculated on a daily basis at the base rate for the time being quoted by the reference banks.
DAVID LAVERICK

Pensions Ombudsman

8 May 2007
CALCULATIONS OF THE TRUST’S PENSIONS OFFICER DATED 13 AUGUST 2002

(a) The First Absence Period: 01.04.98 – 17.01.99

Pensionable pay for previous year i.e. 01.04.97 – 31.03.98: £10,863.14

85% of this is £9,233.67 pa (£769.47 pm)

Month


Pay Received

NIB

TIA Due

Apr
 98

816.67


Nil

Nil

May
98

816.67


Nil

Nil

June
98

816.67


Nil

Nil

July
98

881.67


Nil

Nil

Aug
98

832.92


Nil

Nil

Sept
98

832.92


Nil

Nil

Oct
98

832.92


Nil

Nil

Nov
98

651.88


181.04

Nil

Dec
98

655.08


192.42

Nil

01.01.99-

359.23


105.53

Nil

17.01.99

(b) The Second Absence Period 14.04.99 – 14.04.00

Pensionable pay for the previous year i.e. 14.04.98 -13.04.99 which included deemed pay for the period the Applicant was off sick in this period: £11,467.33.

85% is £9747.23pa (£812.27 pm)

	Month

	Pay Received
	NIB
	TIA Due

	14.04.99-

30.04.99
	502.92
	Nil
	Nil

	May 99
	682.33
	Nil
	129.94

	June 99
	698.97
	Nil
	113.30

	July 99
	707.48
	33.97
	70.82

	August 99
	707.48
	95.75
	9.04

	September 99
	698.97
	92.66
	20.64

	October 99
	618.88
	112.76
	80.63

	November 99
	Nil
	347.87
	464.40

	December 99
	
	359.47
	452.80

	01.01.00-

19.01.00
	Nil
	220.32
	277.52

	Total TIA Due
	
	
	1,619.09

	TIA Paid
	
	
	1,602.41

	TIA Owed

	
	
	16.68


(c) Calculation of Pensionable Pay for the Second Absence Period: 14.04.99 – 14.04.00

	Average Enhancements
	Enhancements
	Weekend on Call
	Weekday on Call

	Jan 98
	16.83
	4
	5

	Feb 98
	9.42
	2
	4

	Mar 98
	13.92
	3
	4

	Average
	13.39
	3
	   4.33


Total Pensionable Pay 14.04.98 – 13.04.99


Period


Pay Received


Deemed

14.04-30.04.99 471.99



-

May
99

832.92



63.75

June
99

832.92



112.5

July
99

832.92



112.5

Aug
99

832.92



112.5

Sept
99

832.92



112.5

Oct
99

832.92



112.5

Nov
99

651.88



293.55

Dec
99

655.08



290.34

Jan
00

741.97



219.23

Feb
00

847.50



113.70

March
00

901.23



59.97

01.04-13.04.99 597.13

Total


9864.30


1603.03

Total inc Deemed: £11467.33

85% = 9747.23pa (£812.27pm)
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