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PENSIONS SCHEME ACT 1993, PART X 

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr K G Newland

Applicant’s 

Representative
: 
Talbot & Muir Limited

Scheme
:
Construction Retirement Fund (the Scheme)

Respondents
:
Pointon York (the Trustees)

MATTERS FOR DETERMINATION 

1. Mr Newland complains that the calculation of his tax-free lump sum on retirement was incorrect, and that he has accordingly suffered an injustice.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.   I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.   This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Newland was a director of Newland Brothers (Construction) Limited and a member of the Scheme.  Mr Newland retired in October 1997.  

4. At the time of Mr Newland’s retirement the Trustees calculated the tax-free lump sum to which he was entitled as £294,926.  In reaching that figure, the Trustees used a final remuneration figure calculated using a ‘receipts basis’. After Mr Newland had retired the Pension Schemes Office (now Audit & Pension Scheme Services APSS) of the Inland Revenue challenged the tax-free lump sum that he received.  They calculated that Mr Newland was entitled to a tax-free lump sum of £262,084 and in determining this figure used an ‘earnings basis’ to calculate final remuneration.

5. Mr Newland was required by APSS to:

5.1. Pay tax on the £32,842 overpayment under Schedule E as provided in Section 600 of the Income and Corporation Taxes Act 1988; and 

5.2. Return the excess £32,842 to the Scheme.

6. In connection with their use of the earnings basis of calculating remuneration and final remuneration, APSS have made the following comments:

6.1. In January 1999, in a letter to Mr Newland’s new pension advisers Talbot & Muir, from the Compliance Audit Section “It has long been our view that for retirement benefit calculation purposes, final remuneration should be determined on the basis of that earned in a particular year irrespective of the fact that it may actually be received and assessed to tax in a subsequent year”. And “Unfortunately the present definitions of final remuneration in the glossary to the Practice Notes are not as clear as they might be…”;

6.2. In May 2001 to Talbot & Muir from a Compliance Investigator “I have to restate that the current view of this office is to use the Earnings Basis of assessment…The decision for this is based upon a stated case in respect of PE Thurston held in 1994. The General Commissioners who heard the stated case decided: ‘remuneration for that year … means exactly that. It does not mean taxable remuneration, taxable emoluments…’” In the same letter, it was stated that a solicitor’s opinion was sought and concurred with their [General Commissioners’] view. And finally, “As matters stand at present, I cannot concede that the original computations carried out by Pointon York are acceptable by this office”;

6.3. In August 2001 to Talbot & Muir from a Compliance Investigator “our practice has always been to use the earnings basis of assessment…everyone else uses the receipts basis, whereas this office uses the earnings basis. They [Pointon York], just like any other pension administrator, are aware of this fact and should be abiding by our practice…Although FA 1989 provided the use of the receipts basis…this office decided to continue to use the earnings basis, just as it had done previously”.

7. Mr Newland submits that:

7.1. The Trustees should have known the correct basis on which to calculate the final remuneration figure and therefore their advice was negligent;

7.2. Had the Trustees correctly calculated his final remuneration he would have waited to retire and therefore as a result of the advice he was given he has suffered a loss of three years’ salary and an increased liability to tax.

8. The Trustees submit that:

8.1. They were not negligent in calculating the final remuneration figure using the receipts rather than earnings basis. In order to prove that the Trustees were negligent, Mr Newland would have to show that in 1997 no other reasonably competent advisor would have used the receipts method to calculate Mr Newland’s final remuneration;  

8.2. In 1997 there was considerable confusion surrounding the correct basis on which to calculate final remuneration.  However, they state that it was industry practice to use the receipts basis, and that therefore their use of the receipts basis did not depart from normal practice and cannot have been negligent;

8.3. On 18th January 1999, APSS wrote a letter to Mr Newland’s new advisors in which they commented on the lack of clarity around this issue. See Paragraph 6.1 for their comments;

8.4. They raised with the Technical Group of APSS the issue of the correct basis on which to calculate final remuneration, and were told, “The Practice Note indicates that the “earnings basis” should be applied whereas section 37 Finance Act 1989 indicates that a “receipts basis” would be more applicable.  Current PSO understanding is that the “earnings basis” should be applied but it appears that industry custom and practice is to use the “receipts basis”” .

8.5. Mr Newland’s advisers in their letter of 9th July 2001 to APSS wrote “We believe that there is a clear case that Pointon York acted in good faith, following procedures adopted across the industry at that time which were not directly contradicted by any Inland Revenue practice notes or procedures then in force”; and

8.6. In a letter to Mr Newland’s advisors, dated 14th August 2001, APSS made the comments recorded at Paragraph 6.3.

CONCLUSIONS

9. I find that the Trustees were not negligent in the way in which they calculated Mr Newland’s final remuneration and tax-free sum.  I note and accept that in order for negligence to be proved it is necessary to show that the advice provided by the Trustees fell below the standard which would be expected of reasonably competent pension trustees.  It has been accepted by the courts that an error of judgement will not found liability for negligence unless it is an error that a reasonably competent professional exercising ordinary care would not have made.

10. I find that there was confusion regarding the correct method of calculating final remuneration. It is clear that the Finance Act 1989 provided for differing methods of calculation but APSS decided to continue to use one of these, ie the earnings method. The Inland Revenue’s Practice Notes did not make it clear that the earnings basis must be used.  The Inland Revenue, subsequent to the issue before me, accepted that the guidance required clarifying.

11. I have seen nothing to dispute the Trustees’ assertion that the use of the receipts basis was the industry practice in 1997. Indeed it seems to be accepted by both Mr Newland’s new advisors and by APSS.

12. For these reasons, I find that although the Trustees used a method unacceptable to APSS to calculate Mr Newland’s final remuneration, a significant number of reasonably competent pension trustees would have done the same, and therefore the Trustees were not negligent in using the receipts basis. In the light of that finding I have not gone on to consider whether financial loss was caused to Mr Newland as a result.  Accordingly, Mr Newland’s complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

1 September 2004
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