M00731


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs I Cowell

Scheme
:
Local Government Pension Scheme ( the Scheme)

Employer
:
Lancashire County Council (the Council)

Regulations
:
The Local Government Superannuation Regulations 1986 (as amended) (the Regulations)

Amending regulations
:
The Local Government Superannuation (Amendment) Regulations 1990 ( the Amending Regulations)

MATTERS FOR DETERMINATION 

1. Mrs Cowell alleges that she has been treated unfairly because the Council did not make any contribution to the cost of buying additional service to cover years when she had worked part time and been excluded from the scheme, whereas those members who are being reinstated into the Scheme following recent court decisions are having part of the cost of doing so met by their employers.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

JURISDICTION

3. Mrs Cowells’ application was not made to me within three years of her awareness of the Council’s decision in 1991 not to make any contribution to the cost of buying additional service in respect of her part time service. Any determination of whether the Council’s discretion was exercised properly is therefore outside my jurisdiction. I have considered only the complaint as set out above, i.e. whether the Council have acted correctly in not making any repayment to Mrs Cowell of the cost of purchasing this additional service following the court decisions about unlawful exclusion of part time employees made in 2000 and 2001. 

CHANGES TO SCHEME REGULATIONS

4. The Scheme is contributory with members paying contributions of 5% (for manual workers) or 6 % of their salary.  Prior to 1 April 1974, employers had the power but no duty to admit part timers to the Scheme. 

5. In 1987, legislation was introduced to allow part timers working for all Scheme employers to join the scheme as of right. Entry was initially made available with effect from 1 April 1986. Those eligible and who had relevant service could backdate entry to 1 April 1986. Initially, those working over 15 hours per week could join. Subsequently, by the issue of further amending regulations, the Scheme was opened to all part-timers. 

6. Those part timers who had been in-service but were not members during the period 1974 - 1986 had been promised membership since 1974 but had been denied access to the Scheme due to the absence of amending legislation. The resulting Amending Regulations conferred powers on the employers to invite eligible staff to purchase any period of service during the "relevant period" (1 April 1974 - 31 March 1986) which qualified for inclusion. 

7. The Regulations were further amended by Amending Regulations, which came into force on 17 September 1990.

8. Regulation C7A (4) allows an eligible person, by giving appropriate notice, to elect to make payment to the Scheme in order to become entitled to reckon an additional period as reckonable service. The eligible person can choose how much of their previous part time service they wish to make reckonable in that way.

9. Regulation C7A (1) and (2) defines an "eligible person" as an employee who joined the scheme after 1 April 1988 or a full-time employee who had relevant part-time service prior to 1 April 1986. 

10. The total actuarial cost of reinstatement was set at 6% of pay for the period prior to 1 April 1978 and 12% thereafter. The higher percentage in the post 1978 portion reflected the additional costs associated with the introduction of the State Earnings Related Pension Scheme (SERPS) which became effective in that year. 

11. Employees had the option to make repayments of the total sum due either by lump sum or by instalments over the period remaining until retirement.  

12. The salary used in calculating the repayments was based on the employee's annual remuneration as at 31 March 1986. 

13. Regulation C7A (8) adds an associated Schedule providing the basis for calculating the amount of the repayment stated;

"Subject to paragraph (9), the amount payable by or on behalf of an eligible person pursuant to an election under paragraph (4) shall be a capital sum calculated in accordance with Part 1 of Schedule 4A"

Part 1 of Schedule 4A stated

"AMOUNT TO BE PAID FOR ADDITIONAL PERIOD

1. The amount payable by or on behalf of an eligible person under regulation C7A (8) is-



( 6  x   A  x  B) + (12 x A x C )       

100   

where- A is the annual rate of remuneration on the relevant date 

B is the lesser of-

(a) the length, expressed in complete years and any fraction of a year of his qualifying service before 1 April 1978, and 

(b) the length of the period specified in the notice of election under regulation C7A (6) and

C is the length, expressed in complete years and any fractions of a year, by which the period specified in the notice of election exceeds B"

Regulation C7A (9) states;

"The Employing Authority may, in respect of an eligible person, agree to pay a portion not exceeding one half of the sum referred to in paragraph (8)
FACTS OF THE CASE

14. Mrs Cowell was employed on a part time basis by the Council during the period from 1 April 1974 to 31 March 1986 and beyond. Prior to 1 April 1986 the Council did not invite her to join the Scheme. She joined the Scheme when it became available to her on 1 April 1986 and has since retired.

15. During 1991 Mrs Cowell was invited to purchase additional reckonable service under the Regulations in respect of her part time service. She elected to do this in respect of all of her service from 1974 to 1986.  

16. The Council had considered the Regulations at a meeting in 1990 and had decided that they would not pay half of the total actuarial cost of reinstatement for any employees who made an election to purchase additional service, which it had a discretion to do under Regulation C7A (9).

17. Mrs Cowell was informed that she would have to pay the full cost of purchasing the additional service. She disputed this but was unable to change the Council’s decision before her time limit for accepting the offer to purchase the service expired. She therefore paid as much of the cost of reinstatement as she was able to before she retired, and the remainder was deducted from her lump sum on retirement.

18. During the 1990s, a number of cases about the exclusion of part time employees from pension schemes were brought to the Employment Tribunal. In 2000 and 2001 these culminated in decisions by the European Court of Justice and the House of Lords which confirmed that exclusion of part time workers from a pension scheme could be unlawful discrimination and that those who had been discriminated against should be reinstated into their pension schemes by paying the contributions they would have had to pay if they had been members during their part time service.

19. The decisions also confirmed that the time limits applying to Employment Tribunal cases in the United Kingdom applied to unlawful exclusion cases. Therefore, in order to obtain this remedy, members had to make an application to the Employment Tribunal within 6 months of leaving employment.

20. Mrs Cowell applied to the Employment Tribunal in 2000, following the relevant European Court of Justice decision. However her claim was struck out in September 2001 as being out of time.

21. On 1 October 2001 the Council wrote to Mrs Cowells' MP, in response to his query about Mrs Cowell and another constituent Mrs P, saying:

“We await amendments to the Local Government Pension Scheme with regard to the ECJ ruling. However it has been acknowledged by the Department for Transport, Local Government and the Regions (DTLR), that the equality of rules in this area is under review. In particular, that the buy-back arrangements of 1990 (of which Mrs Cowell and Mrs P were participants) charged a 12% contribution, but the ECJ ruling may, when finalised, required (sic) only a 5% or 6% contribution.

In summary, Mrs Cowell and Mrs P may have a legitimate case. However we await new regulations from the DTLR to be able to introduce any changes. The DTLR has advised that this may be many months.”

22. The difference between the 12% charged to Mrs Cowell and the 6% charged to those join the scheme after 6 April 1978 is as a result of the charges for the employers contributions to the State Earnings Related Pension Scheme (SERPS). The employers had already paid full rate (in contrast to the lower "contracted out" rate which would have applied had they been members of the Scheme) from which the employees had therefore benefited through the State Scheme) The employers could not claim a refund. Therefore, the cost, calculated by the actuaries as additional 6% was due by the employees, not the employers. 

23. As yet no new regulations have come into force and it is not clear whether any amendments to the Scheme would require the Council to repay the additional contributions made by Mrs Cowell.

SUBMISSIONS

24. Mrs Cowell contends that the Council was wrong not to agree to fund the purchase of her service for the period 1 April 1974 to 31 March 1986. She argues that having not elected to do so in 1991, they should have reversed their decision, following the ECJ decision, to reflect its ruling.

25. In answer to Mrs Cowells' argument that they should reconsider their previous decision in light of the ECJ ruling the Council says that they cannot anticipate the making of any new Regulations. They say they will have to wait until these are formally promulgated before any further action can be taken.

26. Mrs Cowell disputes this reasoning, saying that as she is now in her seventies, she feels she should not have to wait any longer. She argues that as the legislation exists within the wider law, which would give effect to her claim, her the Council should make a payment without further delay.

27. A decision made by the Secretary of State under Stage 2 of the Internal Dispute Resolution Procedure states that any complaint about the additional cost of purchasing service should be characterised as a claim for equal pay and that such a claim should be decided by the Employment Tribunal. The Scheme noted that Mrs Cowells' claim to the Employment Tribunal had failed because it was made out of time.

CONCLUSIONS

28. Mrs Cowell argues that it is unfair that she has paid more to have her part time service made pensionable than those who have made a successful claim of unlawful exclusion. I suspect that this claim is made on a false premise: as I understand the position, a member who makes a successful claim of unlawful exclusion is in the same position as Mrs Cowell rather than a better position as she assumes. The basic rule is that reinstatement is dependent on the employee meeting his or her share of the cost of reinstatement into the Scheme. Quite apart from the cost, which falls on the member, there are also costs falling on the employer.

29. There is a possibility for the Council (in addition to making any contribution required of them as the employer) agreeing to meet part of the cost, which falls on the member. Whether to do so was a matter for the Council to decide in its discretion. It is not for me to interfere with the way that discretion has been exercised. 

30. The Council have, I fear, misled Mrs Cowell by saying that she has a legitimate case. The difference in the percentage cost required of Mrs Cowell and those who seek reinstatement from September 1978 is not because of any different principle but because of changes which came into force earlier in 1978.

31. I do not find that the Council acted improperly in deciding in 2001 that it would not repay half of the cost of providing pension benefits for Mrs Cowell for her part time service. Mrs Cowell was unable to make a successful claim for such remedy to the Employment Tribunal or to me, and I do not find that the Council were required to provide such a remedy voluntarily. I do not therefore find in Mrs Cowells’ favour in this matter.

DAVID LAVERICK

Pensions Ombudsman

24 January 2006
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