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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr M Griffiths

Scheme
:
The William Hill Pension Scheme (“the Scheme”)

Employer
:
William Hill Organisation Ltd (“the Company”)

Trustee
:
William Hill Trustee Ltd (“the Trustee”)

MATTERS FOR DETERMINATION
1. Mr Griffiths complains that his employer had wrongly refused his claim for an incapacity pension on the grounds that the criteria for incapacity had not been met. He also said that the employer had failed to provide him with an explanation of what in its view constituted a “substantial reduction” in earnings.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

TRUST DEED AND RULES, MEMBER BOOKLET

3. The Scheme is currently governed by a definitive trust deed and rules dated 5 September 2000. Relevant extracts from the Rules and Member Booklet are set out in Appendix 1.
KEY FACTS

4. Mr Griffiths was employed as a Manager of one of the company’s licenced off-course betting offices. He was a member of the Scheme: a contributory, self-administered, contracted-out, defined benefit arrangement, of which the Trustee is William Hill Trustee Limited and the principal employer, William Hill Organisation Limited. In 2000 Mr Griffiths suffered an angina attack and thereafter he continued to suffer from heart-related problems. On 17 January 2001 Mr Griffiths had a minor heart operation. As a result of his illness Mr Griffiths needed a considerable period of time off work.

5. In reply to a letter from the employer dated 13 February, Dr Robinson (Mr Griffiths’s GP) wrote to the company’s regional Human Resources Officer. Dr Robinson gave details of Mr Griffiths’s condition and said that the  prognosis was not good unless Mr Griffiths attended to all the risk factors associated with his condition. Dr Robinson pointed out that stress was a significant element in angina pectoris and ischaemic heart disease from which Mr Griffiths was suffering. He said that Mr Griffiths would have some disability at all times in the future and that this would result in a need for him to work in a relatively stress free environment. Dr Robinson said that within such an environment Mr Griffiths should be able to work near normal hours and the usual 40 hours per week should not in itself present a problem. Mr Griffiths would remain on medication indefinitely but that should not cause any particular problems at work. Dr Robinson said that if it was impossible to provide a relatively stress free working environment then Mr Griffiths should consider ill health retirement.   

6. In reply to a letter from the company’s Human Resource Manager in April 2001, Dr Robinson said that passive or active smoking would be a substantial risk factor for someone with Mr Griffiths’ condition. The condition was exacerbated by stress. These elements would reduce Mr Griffiths’s ability to perform his normal job. Dr Robinson suggested that the Company provided Mr Griffiths with a smoke free environment, try to minimise the stress that he would be under, perhaps reduce his hours and provide him with reasonable breaks during the course of his working day. 

7. On 21 June 2001 Dr Tidley, a Consultant in Occupational Health Medicine, wrote to the Company’s Human Resources Manager in response to letters from the Manager dated 24 April and 12 June asking a number of questions about Mr Griffiths’s condition. Dr Tidley explained that he had been waiting for a report from Mr Griffiths’s Consultant Cardiologist that had now arrived plus one from Dr Robinson. Both reports provided further clinical background information about Mr Griffiths’s underlying cardiac disorder, together with details of the treatment he had received to date. Dr Tidley said that based on his own assessment and the information provided he was of the view that Mr Griffiths had a permanent underlying medical disorder and, on balance, he was unlikely to be fit to undertake his current duties in the foreseeable future. Dr Tidley said that in his opinion it would be possible for Mr Griffiths to undertake another occupation providing his condition had not deteriorated since he had seen him on 3 May 2001. 

8. Dr Tidley said that, in his opinion, such work would need to be sedentary with no requirement to undertake lifting/carrying/ or pulling/pushing or anything other than the lightest of physical activity. He said that the medical information provided strongly suggested that stress/pressure was an aggravating factor in Mr Griffiths’s condition and would need to be minimised in any alternative employment. Dr Tidley said that the consultant cardiologist had also recommended that Mr Griffiths avoided working in an environment where he would be exposed to environmental tobacco smoke (passive smoking) as he would be particularly vulnerable to that. Dr Tidley said that with relevant adjustments to Mr Griffiths’ working environment he anticipated that he would be fit to work full-time although a brief spell of part-time working to facilitate a rehabilitation back into work would be helpful.

9. On 9 November 2001 the Company’s Area Manager and a Human Resources Officer met with Mr Griffiths. On 30 November the Area Manager wrote to Mr Griffiths confirming the outcome of that meeting. He said that during the meeting they had discussed the effects of long-term absence on the needs of the business and that Mr Griffiths had said that his health had not improved to the extent where he could contemplate returning to work in the near future. Neither was there any reasonable adjustment that the Company could make to his role or working pattern to support a return to work. The Area Manager said that given that, the medical evidence and the length of absence, the Company had no alternative but to terminate Mr Griffiths’ employment from 30 November on capability grounds due to his continued ill health. The letter went on to say that whilst Mr Griffiths had indicated his acceptance of that decision he could appeal in writing to the Regional Director.

10. On 12 December 2001 the Company’s Pensions Manager wrote to Mr Griffiths. She said that on 10 September his case had been put before a Committee representing the main board of the Company. The Pensions Manager said that after careful consideration of all relevant information they had decided that he did not meet the criteria for ill-health early retirement. She said that as Mr Griffiths was under the age of 50, and did not meet the ill-health criteria, early retirement was not available. In view of that decision by the Company, his case had not been presented to the Trustee. 

11. On 19 December the Pensions Manager wrote a further letter to Mr Griffiths. She confirmed that the Company had considered a partial incapacity benefit but had rejected this on the grounds that he did not satisfy the definition of incapacity. The Pensions Manager said that she understood that Mr Griffiths had some further questions that he wanted to raise with the Company. She asked him to put them in writing so that she could table them at the next meeting of the Committee for Pension Issues that was scheduled for 17 January 2002. With the letter she sent two extracts from the Rules:

· Page 10 – definition of “Incapacity” (See Appendix 1)

· Pages 23 and 24 – “Rule 7 Incapacity pension” (See Appendix 1)

12. On 2 January 2002 Mr Griffiths wrote to the Pensions Manager. He said that given the definition of incapacity he would argue that his illness had reduced his earning capacity substantially whether with his former employer or any other prospective employer. He said that he wished to initiate stage one of the Scheme’s Internal Disputes Resolution (IDR) procedure. He asked if the Committee would clarify the difference between a full and partial incapacity pension as both appeared to be dependent on the interpretation of incapacity. He confirmed that there was no additional medical evidence that needed to be considered.

13. On 28 January 2002 the Pensions Manager wrote to Mr Griffiths. She said that Mr Griffiths’ letter dated 2 January had been considered by the Committee but they had not agreed to the award of an incapacity pension. She said that under Rule 7 for an incapacity pension to be awarded the following conditions, amongst others, had to be satisfied:

· the employer must be satisfied that the Member is under an Incapacity (as defined) and must also consent to the Member being granted an Incapacity pension; and

· if the conditions above are satisfied, the Trustee must also be satisfied that the Member is under such an Incapacity.

14. For a Member to be under an Incapacity, he must be suffering a condition which is “both of a permanent nature and of such severity that his earning capacity is reduced substantially.”

15. The Pensions Manager said that the Committee had noted from the medical reports that Mr Griffiths’ condition was permanent and that he would not be able to return to work in a betting shop. They noted that he would not be able to take on any employment that was stressful or involved anything other than the lightest of physical activity. She said that the Committee was not satisfied that those limitations would result in a substantial reduction in his earning capacity in the long term, given that it was anticipated that Mr Griffiths would be able to resume full time working (eg in a different type of shop or in an office). The Pensions Manager said that the Committee appreciated that he might suffer a substantial, albeit temporary, reduction in earnings if he had a brief spell of part time working as had been suggested by Dr Tidley or if he needed to undertake a period of retraining. She said that after careful consideration the Committee did not feel that that was sufficient justification for Mr Griffiths being granted an incapacity pension and so they decided not to give the Company’s consent to such a pension being awarded. 

16. On the question of the difference between a full and partial incapacity pension the Pensions Manager said that in order to be granted either pension a member must be under an Incapacity (as defined). The Company must also consent to the pension being granted and if both those conditions were satisfied, a full pension would always be granted if the Member was unable to work at all, whereas in any other case, the Trustee and the Company have discretion whether to grant a full or partial pension. The Pensions Manager referred to the IDR procedure saying that it was operated by the Trustee whereas any dispute that Mr Griffiths had would appear to be with the Company. She suggested that if Mr Griffith wished to take the matter any further he contact the Pensions Advisory Service (OPAS). 

17. On 30 January 2002 Mr Griffiths sought advice from OPAS. OPAS asked the Pensions Manager what “degree of reduction” was required in order to meet the definition of incapacity. 

18.
On 1 July 2002 the Pensions Manager wrote to OPAS saying that the Company had reviewed Mr Griffiths’ application for an incapacity pension. She pointed out that under Rule 7 for an incapacity pension to be granted, a member must be both under an Incapacity (as defined) and the Company must consent to a pension being paid. She said that the Company accepted that during periods of forced unemployment or part-time employment Mr Griffiths’s earning capacity would in the short term be substantially reduced. However, they noted that Dr Tidley had anticipated that Mr Griffiths would be fit to resume full-time employment and whilst there would be limitations on the kind of occupation that Mr Griffiths would be able to undertake, the Company were of the view that this should not result in a substantial reduction in earning capacity in the long term. They therefore declined to approve the payment of an incapacity pension. 

19.
On 14 October 2002, Dr Robinson wrote to Mr Griffiths’ solicitor confirming that Mr Griffiths was fit and able to return to work. 

SUBMISSIONS

20. In response to Mr Griffiths’ complaint the Company, through its Solicitor, made a number of comments:

(i)
Rule 7 was re-stated: whilst it was originally thought that Mr Griffiths did not come within the definition of “Incapacity” it was now accepted that he might do so as his condition was permanent;

(ii) Mr Griffiths might not be able to follow his normal employment and his earning capacity had been substantially reduced at least in the short term;

(iii) the Company had not consented to the payment of an incapacity pension to Mr Griffiths and the reasons for that had been set out in its letter to OPAS dated 1 July 2002. The requirement for Company consent was outlined on page 6 of the Explanatory Booklet (see Appendix 1); Mr Griffiths had contended that the Company had, despite several requests, failed to quantify a “substantial reduction in earnings”. Correspondence did not in fact show that Mr Griffiths had raised that question, even if he had intended to;

(iv) Mr Griffiths had asked for an explanation of the difference between a full or partial incapacity pension and that was answered in the letter dated 28 January 2002. Although OPAS had raised the question in its letter dated 18 April 2002 it had not been specifically addressed by the Company in its reply but OPAS had not felt it necessary to pursue that matter;

(v) payment of an incapacity pension was subject to Company consent that had not been given;

(vi) the Company had not refused to quantify a substantial reduction in earnings; and

(vii) Dr Robinson’s letter dated 14 October had confirmed that Mr Griffiths was “fit and able to return to work”.

21. In response Mr Griffiths said:

(i) during an initial telephone conversation with the Pensions Manager he had asked if the Company would quantify a substantial reduction in earnings. That question remained unanswered even though OPAS had followed it up in their letter; and

(ii) two days prior to the hearing of his claim for unfair dismissal he had been offered re-engagement subject to satisfactory medical evidence. This was how Dr Robinson came to write his letter to the effect that he was fit to return to work, subject to a number of conditions including the transfer to another office with a quieter business pattern, minimisation of the effect of passive smoking and reduction in the hours worked with provision for meal breaks. Those conditions had not been accepted by the Company and a few days after the postponement of the hearing the offer of re-engagement had been withdrawn due to his continued incapacity.

22. In their further response the Company through its Solicitor:

(i) acknowledged that a telephone conversation had taken place between the Pensions Manager and Mr Griffiths and that so far as the manager was concerned she had answered as best she could the queries that Mr Griffiths had raised;

(ii) said that the Company had confirmed that they had offered to re-employ Mr Griffiths subject to medical evidence and it agreed that Mr Griffiths had been passed “fit and able to return to work” subject to the implementation of several measures. Such re-employment had not come about, not because of the Company failing to accept the medical evidence but because it was not able to make the necessary arrangements: it was not possible to avoid passive smoking in a licensed betting office and the Company was unfortunately unable to offer Mr Griffiths alternative employment outside a licensed betting office environment; and

(iii) said that it was not a case of Mr Griffiths being unfit to return to work, but being unfit to return to work in a licensed betting office.

23. Mr Griffiths comments that although the Company accept that he may come within the definition of incapacity they still refuse to award him a pension. He asks why the company offered re-engagement when it knew that it was not able to provide a smoke-free environment? He also submits that asking the Company to quantify what constitutes a “substantial” reduction in earnings is fair. Mr Griffiths is currently (as at February 2004) working part-time on a very low income which he feels “represents a substantial loss of earnings”.

CONCLUSIONS
24. Under the rules of the Scheme it is for the Company to form an opinion as to whether Mr Griffiths’ condition was both of a permanent nature and of such severity that his earning capacity was reduced substantially. The Company’s Committee for Pensions Issues determined that Mr Griffiths did not meet the criteria for incapacity. Somewhat confusingly,  the Company’s solicitor later indicated that Mr Griffiths could be seen as coming within the definition of incapacity. It seems from reading the solicitor’s letter as a whole that what he was meaning was that the Company now accepts that Mr Griffiths is (and was) suffering from physical incapacity of a permanent nature and accepted also, that a least in the short term his earning capacity had been substantially reduced. It seems however, that the Company, whose consent was required for the payment of an incapacity pension refused this for the reasons set out in paragraph 18 – i.e. that there would not be a substantial reduction in earnings capacity in the longer term.

25. Medical advice has primarily been from Dr Tidley, a Consultant in Occupational Health, (who had obtained reports from Mr Griffiths’s GP and Consultant Cardiologist) and from Dr Robinson. Both Dr Tidley and Dr Robinson were of the opinion that Mr Griffiths would only be able to return to work for the Company if his level of stress and pressure were minimised and he avoided working in an atmosphere where he was exposed to passive smoking. Neither doctor said that Mr Griffiths would be unable to work elsewhere. I am satisfied that there was sufficient medical evidence of an appropriate nature to allow an opinion to be properly formed.

26. Dr Tidley said that Mr Griffiths had a permanent underlying medical disorder and that he was unlikely to be fit to undertake his current duties for the foreseeable future. The consultant cardiologist’s opinion was that it would be possible for Mr Griffiths to undertake another occupation (of a sedentary nature) providing his condition had not deteriorated since he had seen him on 3 May 2001. I have not seen any evidence suggesting that it had. Dr Robinson said that although Mr Griffiths’ disability would involve him having to work in a relatively stress free environment he should be able to work the usual 40 hours per week. Whilst Dr Robinson did recommend ill health retirement if such a stress free environment could not be provided, he did not appear to have any knowledge of the rules of the Scheme. In a further letter dated 10 October 2002 (to Mr Griffiths’ solicitors) Dr Robinson confirmed that Mr Griffiths was fit and able to return to work. I have noted Mr Griffiths’ explanation of the context in which that advice came to be given.

27. The decision reached by the Committee was not perverse on the evidence. The specialists’ opinions obtained all concurred in Mr Griffiths’s capacity to undertake work of a sedentary nature in a satisfactory environment. The evidence fell short of establishing that he met the criteria for incapacity, ie that his infirmity was of such a nature that his earning capacity is reduced substantially.

28. I see no evidence of any maladministration in the decision making process.

29. Mr Griffiths also complained that the Company had failed to explain to him what degree of reduction of earnings capacity was required in order to qualify for an incapacity pension. Whilst the Company’s solicitor says the Company has not refused to provide that information, it is fair to say that is has not been provided. But I am not sure it was ever a fair question to ask. The particular provision of the Scheme does not lay down a precise arithmetical test requiring, say a 20% reduction in earnings to qualify. The test is whether earning capacity will be reduced “substantially”. The Respondents have explained why, save for the short term, they have taken the view that no substantial reduction in earnings can be expected and I have seen nothing said by, or on behalf of, the complainant to cast doubt on the Company’s reasoning. Mr Griffiths says that his earnings are currently low.

30. I do not uphold Mr Griffiths’ complaint 

DAVID LAVERICK

Pensions Ombudsman

26 April 2005

Appendix 1

Extract from Scheme Rules

Rule 7 – Incapacity Pension

7.1 Entitlement

Where

(A) an RP (retirement plan) Member who is for the time being in Pensionable Service before NRD (normal retirement date) applies to the Trustee under to retire under this Rule or Rule 40.5 (Mental incapacity) applies,

(B) the Employer is satisfied that the RP Member is under an Incapacity and consents to a pension being paid to him under this Rule, and

(C) if condition (B) is satisfied, the Trustee is also satisfied that the RP Member is under an incapacity,

the RP Member shall, on ceasing to be in Service, be entitled to an immediate pension equal to:

(1) if in the opinion of the Trustee and the Employer the RP Member on ceasing to be in Service  is unable to continue in any employment whatsoever and in all probability will be unable to work again, the amount which would have been the Formula Pension had the RP Member remained in Pensionable Service to, but excluding, NRD but calculated with reference to his Final Pensionable Pay at the actual date of retirement;

(2) in any other case, such amount as the Trustee and the Employer agree but not exceeding the pension referred to at  (1) above.

This sub-rule takes effect subject as otherwise provided in this Rule and to Rule 25 (Fair value with deferred pension).

Extract from Scheme Rules

Definition of Incapacity
“Incapacity” means… physical or mental incapacity or infirmity which, in either case, is both of a permanent nature and of such severity that his earning capacity is reduced substantially.

Extract from Member Booklet

Page 6

What if I can’t work?

With the Company’s agreement, you can retire early at any time on the grounds of ill-health. Satisfactory medical evidence will be required. If you are permanently unable to work in any job due to serious ill-health, the pension you receive may be based on your Final Pensionable Pay at the time you retire and the Pensionable Service you would have completed if you had continued to work to Normal Retirement Date.

In other cases, provided the Company agrees, the Trustee has discretion as to the level of pension, and a partial incapacity pension may become payable…”  
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