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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr C Taylor 

Scheme
:
Marsh Mercer Pension Fund , formerly the Sedgwick Group Pension Scheme 

Trustee
:
Marsh Mercer Pension Fund Trustee

Employer
:
Sedgwick Financial Services Limited) from December 1993 Sedgwick Noble Lowndes (UK) Limited (Sedgwick)

MATTERS FOR DETERMINATION 

1. The Applicant complains that the Employer and the Trustees miscalculated his early retirement pension by failing to take into account a service credit of five years and five months awarded to him in 1991.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

3. The Scheme is a final salary scheme. The benefits varied according to the “zone” a member occupied under the Scheme. The different zones corresponded to seniority in the Company. In relation to Zones 1-9 (Senior Staff members), section 8 of the Staff Handbook (March 1994 edition) states:

“1
Zones 1-9 Inclusive

If you joined the Company before 1 April 1988 and joined the Sedgwick Pension Scheme for pension benefit when first eligible, your Unit of Benefit will be 1/50th.

If you joined the Company on or after 1 April 1988 or did not join for pension benefit when first eligible, your Unit of Benefit will be 1/60th.

If you join the Company in Zone 8 or above or are promoted to this level you may receive a Pensionable Service credit if your NRD has been brought forward from age 65 to age 60. You will be advised in writing if you are to receive credit.”

4. “Pensionable Service” is defined in the Staff handbook as “the period of continuous service in years and complete calendar months from the date when you became a pension member of the Sedgwick Group Pension Scheme to your NRD. An adjustment may be necessary for period of part-time employment.”

5. “The Unit of Benefit” is defined as "the fraction of your Final Pensionable Salary which you earn for each complete year of Pensionable Service”.

6. The Staff Handbook (1994 edition and according to the Respondent, essentially the same as that in force in 1991) describes the calculation of pension as follows:

“Final Pensionable Salary x Pensionable Service x Unit of Benefit” It adds: “Your pension will need to be reduced if…you retire before your NRD”.

It has not been possible to obtain a copy of the handbook in force in 1991.

7. On the subject of early retirement the Staff Handbook states:

“If you retire early at any time after age 50 you may take an immediate pension which is calculated in the same way as if you were to retire at your NRD but is based on your Final Pensionable Salary and Pensionable Service at the date of early retirement. However, the resulting pension figure is reduced to take account of early payment based on factors provided by the Actuary which are varied from time to time”

8. The Rules in force at the date on which the Applicant retired were the 1993 Rules (introduced by a Deed of Variation dated 8 September 1993). 

Rule 3.1 as varied by Schedule C for the benefit of Senior Staff Members Zones 8-9 reads:

“Scale Pension

The Scale pension is equal to 1/50th of Final Pensionable Salary for each complete year of Pensionable Service (with a proportionate amount for each complete month) subject to a maximum of 33 years 4 months. A Senior Staff Member retiring from Service at Normal Retirement Date (who was on 1st July 1976 under age 60 years) will be entitled to receive a pension which is the Scale pension but calculated as if the Member had completed Pensionable Service up to the last day of the month of his 65th birthday (subject to a maximum of 33 years 4 months).…”

Rule 3.1.3 provides:

“Where a member’s Scale Pension has been calculated in accordance with this Rule 3.1:-

(i) the Scale pension for the purposes of Rule 3.3 will be calculated by first calculating the pension the Member would have received had he remained in Service until Normal Retirement date with unchanged Final Pensionable Salary and then reducing the pension by a factor determined by dividing the period of employment completed by the Member (subject to a maximum of 40 years) by the period of employment he would have completed (subject to a maximum of 40 years) had he remained in employment to Normal Retirement Date…”

9. The Rules in force in 1991 when the Applicant received his Pensionable Service Credit were the 1983 Rules.

Rule 4.2 provided:

“A Staff Member (or senior Staff Member to whom Rule 4.3 does not apply) who shall retire with the consent of the Employer after age 50 (or age 45 in the case of a female Member whose Normal Retirement date is or was her 55th birthday) shall be entitled to receive an immediate pension first calculated in accordance with Rules 3.1 and 3.4 and then reduced by such amount as the Actuary shall advise to be appropriate.”

It is this Rule that is reflected in the Staff Handbook.

10. Solicitors acting for the Trustees have told me that “the Rules of the Scheme that determine the benefits of a Senior Staff Member have not been substantively changed since they were introduced in the first Definitive Deed of the Scheme dated 10 March 1983. In 1993 the relevant provisions of the Rules were moved into a separate schedule (Schedule C). This change did not affect any member’s entitlement under the Scheme Rules. No change had been made to the relevant provisions of the Scheme Rules since 1993; the Deeds of Variation dated 24 March 2000 are consolidating deeds that restate the position in the 1993 Deed of Variation”.

MATERIAL FACTS

11. The Applicant was employed by Sedgwick Financial Services Limited, and transferred to Sedgwick Noble Lowndes (UK) Limited from 1 January 1994. (For ease of reference I refer to both as Sedgwick).

12. On 13 December 1991 Sedgwick’s Chief Executive wrote to the Applicant that he had been “rezoned” to Zone 8 upon his promotion. In relation to his pension benefits, a benefits statement enclosed with the letter stated that he would “receive a Pensionable Service credit for the period between your new normal retirement date and the end of the month in which your 65th birthday occurs.” That part of the statement concluded: “Full details are incorporated in the Staff Handbook.”

13. On 21 May 1999 Sedgwick made the Applicant redundant and on 16 September he decided to take an early retirement pension with effect from 21 May 1999.

14. On 8 March 2000 the Applicant wrote to the Sedgwick’s Pensions Department seeking advice on the calculation of his early retirement pension. He particularly requested an assurance that the whole of his service credit had been taken into account in determining the level of his pension. The Pensions Manager sent the Applicant calculations on 7 August from which it was clear that the service credit had been reduced pro rata (in relation to the number of years' service he could have completed had he served until his NRD).

15. The Applicant wrote to the Trustees of the Scheme on 17 October complaining that upon his early retirement he had not received the whole of the service credit. He requested a recalculation and asked for his letter to be considered as a formal complaint. 

16. On 23 January, the Applicant wrote to the Trustees that as he had heard nothing apart from an acknowledgement of his letter, he intended to approach the Pensions Advisory Service (OPAS). On 1 March Sedgwick’s Human Resources Director wrote to the Applicant apologising for the late reply. She said that she was satisfied that the pension the Applicant was receiving had been calculated correctly. She said that the full pension credit was payable only if a member retired at Normal Retirement Date saying that  

“As an early leaver your pension credit was pro-rated by actual pensionable service against actual pensionable service (sic) in accordance with the scheme Trust Deed and Rules. Inevitably the complex nature of pension Scheme Rules cannot be conveyed in a few sentences when advising an employee of a change to grade or benefit entitlement”. 

She added that his benefit statement referred to the Staff Handbook which in turn referred to the Trust Deed and Rules.

17. On 2 March the Applicant wrote to Trustees that they were in breach of the provisions of the Internal Dispute Resolution Procedure (IDRP) in failing to respond to his complaint within two months.

18. After contacting OPAS in May 2001, on 14 August the Applicant made a formal complaint to the Trustees under Stage 2 of the IDRP. He said, inter alia:

(i) the documentation sent to him made no mention of any reduction of pension credit in the event of his leaving the employment of the Company before NRD or, as in his case, in the event of early retirement;

(ii) the Trustees had not responded to his complaint within two weeks as required by Section 50 of the Pensions Act 1995; and

(iii) the HR Director had replied to him whereas he believed he should have received a reply from the Trustees themselves.

19. On 18 October the Pensions Manager sent the Applicant a Stage 2 determination under the IDRP. This stated that his complaint had been considered by the Trustees’ Formal Disputes Committee. That body had determined that his benefits had been correctly calculated and that the Trustees had no power to pay him the higher benefits he had requested. The Author regretted that the Applicant’s letter of 17 October 2000 had been treated as a complaint against Sedgwick. It had been progressed to Stage 2 of IDRP because of the delay but it was really a matter between the Applicant and the Sedgwick. Because of admitted maladministration in the operation of the IDRP the Trustees offered the Applicant £500 in compensation. This offer was made upon the basis that the Applicant would take no further action against the Trustees in relation to non-compliance with the formalities of the IDRP. The Trustees have told me that as the Applicant referred his complaint to me this offer has lapsed. On 17 January the Applicant wrote to the Pensions Manager that he did not consider it simply a matter for Sedgwick and that he intended to refer his complaint to me.

The Respondent’s Submissions
20. The Trustees have said that the effect of the modification of Rule 3.3 in paragraph 3.1.3 of Schedule C is to confirm “that when a Senior Staff Member retires early then the pension should be calculated on a pro-rata basis. This means that the Scale Pension payable at Normal Retirement Date will be pro-rated by a factor. The factor is calculated by dividing the actual period of employment completed by the member by the period of potential employment he would have completed had he remained in employment to Normal Retirement date. This applies to all pensionable service of the member”.

21. Sedgwick has said that it agrees with the Trustees’ view of the matter and argues that I have to determine whether the Applicant’s complaint is a matter concerning his pension benefits or whether it relates to his terms and conditions of employment. They submit that if I conclude that the complaint relates to the latter it is outwith my jurisdiction.

22. The Trustees maintain that as Sedgwick has not instructed the Trustees to pay any benefit different to that to which the Applicant is entitled under the Rules, his dispute is with Sedgwick and not with the Trustees.

23. Sedgwick has also told me that “Insofar as the Employer can determine the meaning of the Re-zoning Letter and the Trust Deed and Rules, it agrees with the Trustees’ submissions that the service credit should be calculated on a pro rata basis”.

CONCLUSIONS

24. The award of a Pensionable Service Credit was a matter for Sedgwick.  How the Pensionable Service Credit was to be treated when it came to bringing the Applicant’s pension benefits into payment was a matter for the Trustees.

The Employer
25. The Employer awarded the Applicant a service credit of five years and five months with effect from 1 January 1992. That is not in dispute. In the letters the Applicant received before he took early retirement, that award was not qualified in any way. The Applicant claims that his early retirement pension should take account of that award in full i.e. it should not be pro-rated. The benefits statement that the Chief Executive sent the Applicant on 13 December 1999 stated that full details were contained in the Staff Handbook. The details contained there do not refer to any pro rata reduction of additional service credits upon early retirement although they do refer to the fact that a Member’s pension will be reduced actuarially in the event of retirement before NRD.

26. The Human Resources Manager in her letter of 1 March 2000 to the Applicant said that it was not possible to include such detail in a letter to an employee written upon a change of employment grade. I do not accept that. On the face of it the Company’s statement was clear and unqualified. Insofar as any Scheme Member followed up an invitation to consult the Staff Handbook he would find no qualification there unless followed up references there to the Rules. In my opinion that was asking too much.

27. What was the consequence of this omission? The Applicant had no reason to believe that his service credit would be pro-rated upon early retirement and it came as an unpleasant shock when it was. On the other hand I have no evidence that the Applicant acted to his detriment as a result of his mistaken belief. The Applicant has not alleged that, but for the omission I have highlighted, he would not have taken his pension when he did. Moreover, he did not query the calculation of his pension until some months after he asked his pension to be put into payment.

28. The Applicant believes his pension should be calculated according to the Rules which were in force when the enhancement was granted. Those Rules left the actuarial reduction to the Actuary. In my view, however, the relevant Rules were those in force at the date of the Applicant’s early retirement, i.e. the Rules of 1993. They spelt out clearly how the actuarial reduction upon early retirement was to be calculated.

29. For the reasons I have given I do not consider that the injustice claimed by the Applicant flowed from the maladministration I have identified. He was, however, put to considerable trouble in seeking to establish whether or not his pension had been correctly calculated and Sedgwick should pay him £250 on that account.  

The Trustees

30. The Trustees have told me that the matters I have dealt with above were not their fault but the fault of Sedgwick. That is not entirely true: the Trustees had before them a complaint that a Member was not receiving the pension to which he was entitled. His reason for disputing the Scheme’s calculation might have relied on a letter from his employer but that was a matter for the Trustees to determine. The Trustees mishandled the IDRP process. They have admitted that this amounted to maladministration and have offered the Applicant compensation of £500. This offer was withdrawn because the Applicant was not willing to desist from complaining to me. I make an appropriate direction below to redress such injustice as was caused by the failures in the IDRP process. My award (£250) is less generous than that previously offered by the Trustees but is in line with awards I have made in similar cases.  

DIRECTION

31. I direct that within 28 days of the date of this determination 

(a) Sedgwick shall offer the Applicant compensation in the sum of £250; and

(b) the Trustees shall offer the Applicant compensation in the sum of £250.

DAVID LAVERICK

Pensions Ombudsman

8 December 2005
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