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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr Alan Johnson

Scheme
:
NHS Pension Scheme (the Scheme)

Respondent
:
NHS Pensions Agency (the Agency) 

MATTERS FOR DETERMINATION

1. Mr Johnson says that he has been refused an ill-health early retirement pension despite providing medical evidence that shows he is incapable of working due to illness. Mr Johnson says that after his initial application was turned down, he appealed three times and provided suitable medical reports that showed he was too ill to carry on working in a permanent capacity, but was still refused an ill-health pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. The NHS Pensions Agency is now known as the Pensions Division of the NHS Business Services Authority.  For ease of reference I have used the former name throughout this determination.

RELEVANT PROVISIONS
4. The provisions of the Scheme are set out in the National Health Service Pension Scheme Regulations 1995 (the Regulations). Part E2 provides for ill-health early retirement pensions for members still in service. Part L1 provides for ill-health early retirement pensions for members who have left service:

Early Retirement pension (ill-health)

E2.- (1) A Member who retires from pensionable employment because of physical or mental infirmity that makes him permanently incapable of efficiently discharging his duties of that employment shall be entitled to a pension under this regulation if he has at least 2 years’ qualifying service or qualifies for a pension under regulation E1 (normal retirement pension). 

Preserved pension

L1.- (1) Subject to paragraphs (3) and (4), a member who leaves pensionable employment before age 60 without becoming entitled to a pension under any of regulations E1 to E5 shall be entitled to receive a pension and retirement lump sum under this regulation from age 60 if – 

(a) the member leaves with at least 2 years’ qualifying service, or

(b) a transfer payment has been made to the Scheme in respect of that the member’s rights under a personal pension scheme.

……………..

(3)
The member shall be entitled to receive the pension and retirement lump sum before age 60 if -


(a)
the member is in NHS employment and the Secretary of State is satisfied that the member is suffering from mental or physical infirmity that makes him permanently incapable of efficiently discharging his duties of that employment.

……………

5. Provisions governing the Internal Dispute Resolution Procedures

The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulation 1996 (the 1996 Regulations) are set out below:

“5 Notice of a decision
(1) Subject to paragraph (3), a decision on the matters raised by an application under regulation 4 shall be issued to the complainant and, where applicable, his representative by notice in writing within two months from the date on which the particulars specified in regulation 4(2) were received.

…

(3) If, in any case, written notice of a decision under section 50(2)(a) of the Act is not issued within two months from the date on which particulars of the disagreement were received, an interim reply must immediately be sent to the complainant and, where applicable, his representative setting out the reasons for the delay and an expected date for issuing the decision.

6 Referral of disagreement to the trustees or managers

(1) An application to the trustees or managers of a scheme to reconsider a disagreement in respect of which a decision referred to in regulation 5 has been made may be made within six months from the date of the notice of the decision and shall set out particulars of the grounds on which the application is made.

…

7 Notice of decision from trustees or managers

(1)
Subject to paragraph (3), the trustees or managers of a scheme shall issue to the complainant and, where applicable, his representatives a notice in writing of their decision on the matters raised under regulation 6 within two months from the date on which the particulars specified in regulation 6(2) were received by them.”

MATERIAL FACTS
6. Mr Johnson was employed as a porter with Salford Royal Hospitals NHS Trust.  He had previous service as a member of the Scheme and a transfer payment had been received by the Scheme.  The period covered by the transfer payment was 27 June 1991 to 29 March 1998. Part of Mr Johnson’s work as a porter involved the lifting of heavy hospital furniture and patients which, he says, added to pre-existing medical problems he had with his back.

7. Mr Johnson’s GP, Dr L Picardo, had referred him to a chiropractor but Mr Johnson says that the treatment he had received had no effect on his back pain. From 25 February 1997, Mr Johnson had begun to see an osteopath and, he says, the treatment he received relived some of his back problems. Mr Johnson continued working.

8. Mr Johnson commenced sick leave from September 1998 due to his back pain. He was away from work for nearly one year. On 4 August 1999 he was dismissed from his post on the grounds of inability to carry out the contractual obligations of his work due to his poor health. His last official day of service was 30 July 1999. 

9. On 27 September 1999 Mr Johnson applied for an early retirement pension under Regulation E2(1).  Although his application was dated 27 September 1999, i.e. just under two months after his NHS employment and Scheme membership had ended, it was dealt with as though it were an “in service” application and considered under the provisions of Regulation E2. Mr Johnson’s GP, Dr L Picardo, ticked a box in part C of the application form which stated that, in his opinion, Mr Johnson was permanently incapable of efficiently discharging his duties as a porter by reason of infirmity.

10. On 9 November 1999, the Agency wrote to Mr Johnson rejecting his application. The Agency informed him:

“The Scheme’s medical advisers have advised that the medical evidence indicates incapacity due to low back pain. A course of back rehabilitation is planned, and it appears there has been no referral for specialist assessment and treatment. Where the full range of investigative and therapeutic options has yet to be implemented, it would be premature to consider incapacity for the NHS occupation of Porter to be permanent or likely to continue for a further twenty-five years until Mr Johnson’s normal retirement age of sixty.

We enclose a leaflet with this letter, which outlines the next step should you disagree with this assessment. It may also assist you to know that you are legally entitled to write and ask us for a copy of the medical reports that we have compiled in reviewing your application.”

11. The leaflet referred to in the Agency’s procedure, for allowing the applicant up to three appeals against the medical assessment. The Agency say that the internal system of three appeals “has been in operation for some considerable time and was considered to comfortably meet the requirements of ‘natural justice’” before the introduction of the Internal Disputes Resolution Procedure (IDR) which all occupational pension schemes must provide. The Agency suggest that the first two appeals could technically be regarded as comprising IDR Stage 1 where the matter is escalated for consideration by the Agency’s Senior Appeals Manager or the Senior Medical Adviser being IDR Stage 2.

12. Mr Johnson decided to appeal against the medical assessment. Although he appealed in January 2000, a decision was not issued until 4 July 2001. Mr Johnson provided two medical reports as evidence of his incapacity. The first was from Dr Picardo, dated 17 January 2000:

“Alan has chronic low back pain. He has a 10 year history of back pain on and off. He has been seen at the spinal clinic at Hope Hospital. The pain radiates from the lumbar area into the dorsal spine. He is unable to do manual work or heavy lifting. He has been under an Osteopath for treatment for the last 3 years and has seen a Chiropractor previously. My impression is that he has mechanical lower back pain, which prevents him doing a manual job.”

The second medical report, dated 11 April 2001, was from Dr RG Cooper, a Consultant Rheumatologist:

This gentleman has got mechanical back pain, which I presume is due to degenerative disc disease. The fact the plain x-rays were normal two years ago does not exclude degenerative disc disease but only an MRI scan would now confirm whether there was evidence of loss of disc hydration etc. Assuming that an up to date MRI scan did confirm degenerative disc disease in the lumbo-sacral spine his pain and disability seem out of proportion to the actual mechanical dysfunction due to such degeneration. This is not to imply in any way that he is malingering but to point out that, even despite going to a nationally recognised Pain Management Centre, he has failed to overcome his fear of his back pain which has made it so difficult for him to undertake any form of physical work activity. … Thus, in prognostic terms, it is unlikely that his pain or function will improve and he is in effect now severely disabled and it is in my opinion that he would not be able to undertake any form of manual work in the future.”

13. A third medical report, dated 6 June 2001, requested by the Agency and came from Mr TH Meadows, a Consultant Orthopaedic Surgeon. In requesting this report the Agency’s Senior Medical Officer, Dr M O’Donnell, had explained to Mr Meadows that for his claim to succeed Mr Johnson’s condition needed to be permanent. Dr O’Donnell said that permanence in this context meant up the applicant’s normal retirement age. Mr Meadows after examining Mr Johnson, and considering the reports from Dr Picardo and Dr Cooper, expressed the following opinion:

“… His description of being in agony and of having pain everywhere is in my opinion inappropriate. His clinical examination shows multiple features of inappropriate illness behaviour. I would agree with Dr Cooper that the fact that the x-rays taken two years ago were normal does not necessarily indicate the absence of any degenerative disc disease in his back but it would certainly tend to indicate that it was unlikely to be severe or serious. In my opinion, Mr Johnson’s complaints are out of all proportion to any physical underlying disease process. It is impossible to know with the information presented to me as to whether Mr Johnson is suffering with psychologically mediated inappropriate illness behaviour or whether he is truly malingering. I suspect on the balance of probabilities that it is likely to be the latter. However without definite evidence of him engaged in activities incompatible with his complaints and physical findings it is impossible to be certain. If he is malingering then he is obviously fit to continue with work as a hospital porter. If his symptoms are truly psychologically mediated I would be in agreement with Dr Cooper that it is unlikely that he will return to heavy work in the future. 

14. On 4 July 2001 the Agency informed Mr Johnson that they were unable to recommend that his application for ill-health retirement benefit be accepted. The Agency explained:

“An ill –health pension can only be paid if the medical evidence available to us shows that you are permanently incapable of carrying on with your job because of ill-health or injury. Permanence in this context means until your normal retirement age. 

In reviewing your case, the Scheme’s medical advisers have advised that “the Consultant Orthopaedic and Rheumatologists reports indicate that there is no significant back pathology detectable here and no obvious physical cause for the continuous pain. However, the association of the initial incapacity with the illness and death of applicant’s mother indicates that unresolved grief may be at the root of the applicants pain, and this should be treatable.

The expression of distress which cannot be put into words, in bodily symptoms such as pain, (somatisation), is a very common and normal phenomenon but the treatment for the symptom is the treatment of the underlying distress. It would therefore appear that further exploration of psychological distress may need to be explored here, and so permanence of the current level of incapacity is not demonstrated at this time.”

15. Mr Johnson appealed again on 16 August 2001. He supplied a report from Mr Simon Turgoose, his osteopath since February 1997. Mr Turgoose stated:

“Although Mr Johnson did gain some benefit from osteopathic treatment his condition never fully resolved and he has continued to suffer episodic periods of severe back pain. Much of this relapse appeared to be as a result of his work as a hospital porter obviously involving much lifting, carrying and pushing. Consequently I advised Mr Johnson to seek alternative less physically demanding employment as it seemed clear he was not really fit to undertake such heavy work. As I understand the current situation his back condition is still ongoing and therefore I would still advise that he is physically unfit for heavy manual work.”

16. On 7 September 2001 the Agency informed Mr Johnson that his appeal had not been successful as the medical evidence he submitted did not confirm that his condition was permanent. The Agency explained that he could, however, lodge a further appeal: 

“You do, however, have another opportunity to appeal against this decision (up to a maximum of three appeals per member). We would strongly recommend that you do not use up this opportunity unless fresh medical evidence comes to light that clearly demonstrates the permanence of your medical condition and your inability to efficiently carry out the duties of your job. Alternatively you may wish to re-appeal when there is a change in your medical or mental disability. Further details are enclosed.

We appreciate that this will be a disappointing outcome but would emphasise that the NHS Pension Scheme rules say that entitlement to benefit is dependent upon you being PERMANENTLY incapable of efficiently discharging the duties of your employment. The NHS Pensions Agency does have to certain of these facts before an award of benefit can be made.”

17. Mr Johnson appealed again on 8 April 2002. Instead of obtaining new medical evidence, he used the dismissal letter he was given by the Agency on 4 August 1999 as evidence of permanent incapacity and highlighted three parts of it:

“ … I explained to you as discussed at our previous meeting that Dr Shlosberg the Occupational Health Physician had confirmed that you would not be able to return to work as a porter because of your medical condition…

… The reason for dismissal is incapacity to carry out contractual obligations due to poor health...

… It is regrettable that your health has necessitated this action…”

18. On 17 June 2002 Mr Johnson was informed by the Agency that they agreed with the recommendation of the Senior Medical Officer and remained unable to agree that he should receive ill-health benefits from the Scheme. He was told that although his employment had ended because of ill health he needed to meet the medical criterion of permanent incapability to perform his job. The Agency specifically mentioned the earlier report by Mr Meadows (that there was no physical explanation for Mr Johnson’s complaints) and stated that it would remain relevant until new medical evidence showed otherwise. They stated that the evidence provided by Mr Johnson in this latest appeal (his dismissal letter) was not new evidence. 

SUBMISSIONS
19. Mr Johnson says he should receive an ill-health early retirement pension from the Scheme because:

19.1
His back problems began from a stabbing incident in July 1989.  He was stabbed twice in the back and once in the stomach. He says that soon after this incident he began to suffer from back problems. Despite being in pain, he continued working as a porter for the next ten years and was not put on light duties. During the latter part of his employment, he had attended the casualty department of his local hospital on a number of occasions suffering from back pain. He had been referred to the Pain Clinic within the hospital and has received pain-killing injections that relieved his back pain in the short term only.

19.2
His back problems worsened when he resumed working as a porter, after his stabbing accident.

19.3
He was not given an opportunity by the Agency to attend a manual-lifting course. Despite his worsening back pain he continued with his portering duties.

19.4
All the letters that the Agency had sent him when they rejected his applications stated “you must be permanently incapable of efficiently discharging the duties of your employment.” Yet he had gone through the trouble and expense of obtaining medical evidence which supported this statement. He had also obtained a letter from his former employers stating that the reason his employment had been terminated was due to him being “unable to work as a porter because of your medical condition and incapacity to carry out contractual obligations due to poor health.” In his view, this clearly indicated that he should be entitled to his pension on this finding alone.

19.5
He had attended two medical examinations by the Department of Social Security (DSS) in support of his claim for incapacity. These examinations had confirmed that he was unfit for work, thus further supporting his case.

19.6
He felt that the report from Mr Meadows was biased and the comments made were unfounded. In his opinion Mr Meadows did not carry out a proper examination. If a proper examination had been carried out then Mr Meadows’ report would have made reference to a large scar on his back due to the stabbing incident. Instead the report referred to his mother’s death which had nothing to do with his back condition. He had suffered with back problems for many years prior to his mother’s death.

19.7
Mr Johnson adds that he finds it distressing that inferences have been drawn about his mental capacity. He says he is of sound mind, is competent and does not suffer from any psychiatric issues. The pain he feels in the lumbar region of his back is there all the time, and which he tries to cope with on a daily basis. The pain is not something he imagines is there – it is there all the time. 

19.8
He had made numerous attempts, since the termination of his employment in 1999, to become gainfully employed but as soon as he was asked why he had finished from his present employment, prospective employers did not want to know him. 

19.9
Mr Meadows’ opinion that Mr Johnson was malingering was an unjust, inappropriate and unprofessional comment. This is especially since Mr Meadows did not examine him or take account of his medical history, but saw him for approximately 30 minutes only.

19.10
He resents the fact that his back pain is continually blamed on the death of his mother. The pain began some time before she died and, some seven years later, is still continuing.

19.11
No offers of alternative employment within the Trust were put to him before his employment was terminated.

20. The Agency say Mr Johnson is not entitled to receive an ill-health early retirement pension from the Scheme because:

20.1
On receipt of an application, the Agency takes advice from a panel of professionally qualified and independent medical advisers as to whether or not a member is permanently incapable of carrying our their duties efficiently because of illness or injury. The panel’s advice is based on evidence presented as well as taking into account the natural history of the applicant’s condition and the response to appropriate treatment. The key word is “permanently” and in this context means being unable to work until the Scheme’s normal retirement age of 60.

20.2
Where an initial application is unsuccessful, members are entitled to appeal against the decision and have their case looked at again by a different medical adviser on up to three occasions with final escalation to the Senior Medical Adviser, a consultant in Occupational Medicine and a senior Agency manager. As the grounds for rejecting an application can because it might be too early to reach a decision on prognosis, or because treatment is still ongoing, there has been no time limit for lodging a first appeal. 

20.3
The Agency has conducted a thorough review of all medical evidence submitted in support of Mr Johnson’s application and sought supplementary information by way of an independent medical assessment from Mr Meadows in the absence of a referral to a specialist in this field. 

20.4
Mr Johnson has exhausted the Agency’s internal medical appeals process including a full and final review by the Senior Medical Adviser and Agency technical manager.

20.5
The Agency has always considered that its medical disputes process meet the requirements of the Internal Dispute Resolution Procedures as provided for in the 1996 Regulations.  These arrangements clearly provide for a first stage decision to be taken by the Scheme’s medical advisers, and escalation to the senior medical adviser.  The offering of additional “informal” stages is without prejudice to the formal requirements of an Internal Disputes Resolution procedure and reflects a position accepted by NHS staff representatives as being a fair and equitable process.  If leaflets do not make clear that the process operated is actually IDR they will be clarified.

20.6
Mr Johnson implies that there have been attempts to influence external medical examiners and that the Agency’s own medical advisers appear biased in their opinion.  However, the Agency is satisfied that the medical report it had commissioned had been properly obtained and the advice of its medical advisers is objective and free from prejudice. 

20.7
The Agency accepts that there were apparent failings in the consideration of medical evidence in June 2002 and that they could have arranged for a psychological examination. The Agency would be willing to re-visit Mr Johnson’s application on this basis.

CONCLUSIONS
21. Parts E2(1) and L1(1) of the Regulations state that an ill-health pension is payable from the Scheme if the member retires from pensionable employment because of physical or mental infirmity due to the member being permanently incapable of efficiently discharging the duties of their employment. I share the view of Dr O’Donnell that permanent can be taken to mean up to the member’s normal retirement age.

22. There is no automatic entitlement to an ill-health pension because a member’s employment was terminated as a result of his medical condition. Dismissal from employment can take place on the grounds of temporary, rather than permanent, incapacity. Nor does it follow that a member is entitled to an ill-health pension from the Scheme because the DSS confirm that he is unfit for work. An applicant’s incapacity does not have to be permanent to qualify from incapacity benefit from the State. For the purposes of the Scheme, however, permanent incapacity is required.

23. As a matter of fact, Mr Johnson did not retire.  As his contract of employment was terminated on the grounds that he was incapable of carrying out his portering duties it would be more accurate to say that he was dismissed.  But there may be an argument that he should have been offered an early retirement pension instead of being dismissed.

24. The basic dispute before me is whether Mr Johnson has a physical or mental infirmity that has made him permanently incapable of efficiently discharging his duties.

25. There is certainly medical opinion, which supports the view that the permanency condition has been met. Thus Mr Johnson’s GP, Dr Picardo, had initially declared that Mr Johnson’s condition was permanent. His later report of 17 January 2000, which stated that Mr Johnson’s condition prevented him from doing a manual job, was not inconsistent from his earlier view. Dr Cooper, in his report of 11 April 2001, also concluded that Mr Johnson would not able to undertake any form of manual work although his opinion made it clear that this was more because of Mr Johnson’s fear of back pain than because of any mechanical dysfunction.

26. The Agency obtained a report from Mr Meadows who was uncertain as to whether Mr Johnson’s condition was a “psychologically mediated inappropriate illness behaviour”. Mr Meadows suspected, on the balance of probabilities that it was likely that Mr Johnson was malingering saying that if so, he was unfit work. If, however, Mr Johnson’s symptoms were truly “psychologically mediated” than Mr Meadows shared the view that he could be unlikely to undertake heavy work in the future.

27. I note that in so far as both Dr Cooper and Mr Meadows were expressing a positive view as to whether Mr Johnson was permanently unfit to be a porter, they were doing so on the basis of Mr Johnson’s mental condition rather than on the basis of there being any mechanical reason. So far as concerns matters more directly within their own field of specialisation, neither of them could identify any direct physical cause for the pain described by Mr Johnson.

28. The DSS use different criteria from the Scheme but a condition due to malingering is not likely to result in the payment of such benefits. In view of the evidence before them I find it surprising that those responsible for taking a decision on Mr Johnson’s entitlement did not seek a view from a psychiatric specialist.

29. But that may be because Mr Johnson was “appealing” to try to obtain a revised medical assessment, in other words to persuade the Scheme’s medical adviser to offer different advice.  What has been lacking is a more detailed review of such advice as has been available. There is a difference between an appeal under the IDR process and what the Agency refers to as an appeal against medical assessment. The former involves reviewing a decision to establish whether benefits should be granted and whether that decision has been correctly made. The latter is limited to the medical adviser (or a different one) deciding whether to change his advice. 

30. The latter is also, despite an apparent contrary impression, an informal process to which no reference is made in the Regulations that govern the Scheme. I do not accept that such an informal process can be seen as meeting the requirements of the Regulations governing the IDR process.  I do not, however, disagree with a comment made by the Agency that there is no requirement in the Regulations governing the IDR process for the Scheme’s IDR process to be set out in the Scheme’s own Regulations.  The only statutory requirement is for the Scheme’s Manager to make arrangements (of a kind which comply with the disclosure Regulations) for the resolution of disputes.  The point I am making is that an arrangement which is stated to be an appeal against a medical assessment is not an arrangement for the resolution of a dispute about whether a pension should have been granted.  The further point I make is that the Scheme’s own Regulations say nothing about any process for appealing against medical assessments or about limitations on the method or number of such appeals.

31. I am therefore directing the Agency to now issue a formal determination under Stage 1 of the IDR process. 

DIRECTIONS
32. I direct that within two months of the date of this determination the Agency shall review their decision on Mr Johnson’s application that as at 30 July 1999, he met the criteria for an early retirement ill-health pension to be provided to him. In so doing, the reviewer will no doubt be mindful of the decision in Spreadborough v London Borough of Wandsworth that account can in appropriate circumstances be taken of later medical evidence in order to determine whether at the key date the particular criteria were met.

DAVID LAVERICK

Pensions Ombudsman

29 August 2006
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