M00775


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Peter Vickers

Scheme
:
Teachers' Pension Scheme

Respondent
:
Department for Education and Skills

MATTERS FOR DETERMINATION 

1. Mr Vickers says that his application for ill-health benefits has been unreasonably refused by the Department for Education and Skills (DES).  He asks that the DES acknowledge that he is permanently unfit by reason of illness to serve as a teacher, grant him ill-health benefits and index link his pension.  He also says he has suffered stress and anxiety as a result of what he describes as intransigence by the DES in considering his case.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.  

MATERIAL FACTS

3. Mr Vickers was born on 13 September 1947.

4. In 1974 he joined Nottingham Trent University (the University) as a lecturer in furniture design.  After several promotions he became Principal Lecturer and Course Leader in the Interior Architecture and Design department, in which capacity he also took on a managerial and ambassadorial role.  

5. During the 1980s Mr Vickers experienced chest pains for the first time and in about 1990 he started to suffer from stress and anxiety.  His chest pains and anxiety symptoms continued and worsened from 1995, until they became acute in 1998.  

6. In October 1998 Mr Vickers went on sick leave from the University.  The same month he was referred to a cardiologist, who found that he had angina and would need an angioplasty operation.

7. Mr Vickers had the operation in January 1999, but despite its success, he continued to suffer from anxiety symptoms related to work pressure.  He did not return to work.  He discussed his situation with his GP who, according to Mr Vickers, indicated that he could choose either his health or his job, but not both.  He decided to apply for early retirement on the grounds of ill health.

8. In March 1999 he applied to the Teachers’ Pensions Agency for ill health benefits.  His GP provided a report on various aspects of Mr Vickers’ health; to the question “How does disability affect the applicant’s ability to fulfil the duties of a teacher?”, he replied that Mr Vickers continued to suffer from occasional angina; while his anxiety had improved greatly since he had stopped work, and with the prospect of retirement from his major commitment to the university, it would return and become disabling if Mr Vickers returned to his previous employment.  The report did not show that Mr Vickers was receiving any treatment or medication for his anxiety.  

9. Dr Henderson, a consultant cardiologist, also provided a report, on 27 July 1999.  It gave details of Mr Vickers’ heart condition and his treatment and concluded: 

“….. The recent exercise treadmill test….  suggests that he does not have any physical disability which would prevent him from returning to work.

“…..At present there are no plans for further cardiological treatment.

“……He has very good left ventricular function and a very good exercise tolerance, and his prognosis is therefore good.”

10. His application was considered by the DES, as managers of the Scheme.  They have told me that, in considering applications for ill health retirement, they take account of the views of their medical advisers, who look at all the evidence in each case and make a recommendation on whether the applicant has become permanently incapacitated, as defined within the relevant legislation (referred to below).  The medical adviser who considered Mr Vickers’ application recommended that Mr Vickers should not be regarded as permanently incapacitated.  He noted that 

· Although Mr Vickers still experienced occasional chest pain an exercise test showed no evidence of angina;

· Mr Vickers had not required treatment for his symptoms of stress and there was no evidence on file to suggest any psychiatric illness;

· The criteria for awarding ill health benefits included the presence of a condition which despite appropriate treatment was more likely than not to render the applicant incapable of any teaching (including limited part-time teaching) on a permanent basis (ie until retirement age 60).

He concluded that “permanent incapacity for any teaching” had not been established.  Mr Vickers’ application was rejected on 8 September 1999.  

11. At the same time Mr Vickers was discussing with the University’s Personnel Department his long term sick leave from the University.  In this connection, Mr Vickers’ GP wrote to the Personnel Department describing Mr Vickers’ anxiety symptoms and concluding that Mr Vickers was suffering from a chronic relapsing anxiety state related to his work environment.  He recommended that Mr Vickers be considered for retirement on health grounds as he was not capable of returning to his previous job.

12. Mr Vickers also consulted Dr Kaul, the University’s occupational health physician.  In his report Dr Kaul stated that he felt it unlikely that Mr Vickers would be able to return to work in any capacity as a Principal Lecturer in view of his ongoing health problems.  He recommended that he retire on the grounds of incapacity and that “all the appropriate administrative and, where necessary, financial entitlements are received by Mr Vickers in due course.”

13. In October 1999, Mr Vickers appealed to the DES against its rejection of his application.  A second medical adviser reviewed the original reports from Dr Birchall and Dr Henderson and also took into account the GP’s letter, Dr Kaul’s report and, additionally, reports from Dr Hammond, a homeopathic medical practitioner, and Dr Medley, an independent consultant psychiatrist.  

14. Dr Hammond expressed the opinion that Mr Vickers’ working conditions had led to his developing angina, and that despite the angioplasty, if Mr Vickers returned to work in a similar environment he would suffer a recurrence of his cardiac condition.  He concluded by expressing his concern for Mr Vickers’ health were he to return to work in the University.  

15. Dr Medley’s report was prepared specifically in connection with Mr Vickers’ appeal.  It included a full history of Mr Vickers’ mental and physical health.  At the end Dr Medley gave his prognosis:

“The outlook is good in terms of his anxiety state and panic symptoms, although he would remain vulnerable to these, should he be put in a similarly stressful position in the future…… I would therefore view him as unlikely, for the foreseeable future [his emphasis], to be suitable for working in his previous post.  Given that this does have a reasonable prognosis however, it would not be regarded as permanent incapacity as such.  In summary therefore, although not a permanent incapacity, I think it unlikely that he would be able to return to his previous post for the foreseeable future, without a relapse of his anxiety symptoms.”

16. The second medical adviser did not recommend that Mr Vickers be regarded as permanently incapacitated as defined by The Teachers’ Pension Regulations 1997.  Although he accepted that Mr Vickers was currently unable to teach and was unlikely to recover sufficiently to return to his most recent post, or to one with similar responsibilities and commitment, he said he also had to consider whether he was more likely than not to recover sufficiently to return to part-time teaching.  He concluded:

“At the present time, on the information received, I cannot state that he will remain permanently incapacitated as defined for a regular part-time post with fewer responsibilities.”

17. On 17 March 2000 Mr Vickers’ appeal was rejected by the Agency.  Mr Vickers sought advice from solicitors and from OPAS.  

18. On 14 September 2000 his solicitors wrote on his behalf to make a second appeal against the rejection of his application for ill-health benefits.  Mr Vickers’ GP wrote again to the DES in support of Mr Vickers’ application for ill health benefits.  He stated that in his opinion Mr Vickers was suffering from a chronic relapsing anxiety state that was related to his work in teaching and that the problem was unlikely ever to be resolved.  He thought there was virtually no chance of Mr Vickers returning to a teaching career.  In the same month Mr Vickers’ contract of employment with the University was terminated on the grounds of ill-health.  

19. Mr Vickers’ second stage appeal was considered by a third medical adviser to the DES on 3 May 2001.  That adviser reviewed the original medical information and supported the original recommendations.  He noted in particular the reports from the Cardiologist, Dr Henderson, and the Psychiatrist, Dr Medley.  He drew attention to Dr Henderson’s conclusion that the prognosis for Mr Vickers’ heart condition was good and to Dr Medley’s statement that the outlook in relation to Mr Vickers’ stress symptoms was also good.  He repeated Dr Medley’s conclusion that he did not have permanent incapacity as such.  He stated that the ill-health retirement regulations “infer the presence of a condition which will render the applicant incapable of any teaching (including limited part-time teaching) on a permanent basis (ie until retirement age/60 yrs of age).” It was therefore, he said, premature to state that Mr Vickers was permanently incapacitated.

20. Mr Vickers’ second appeal was rejected by the DES.  There then followed more than a year of correspondence between OPAS on Mr Vickers’ behalf and the DES.  In November 2001 the DES’ senior medical adviser reconsidered the decision not to award ill health benefits to Mr Vickers.  He concluded that the decision was correct but offered to review any additional medical evidence which the DES might not have seen - though in fact there was none.  Finally, on 21 May 2002 the DES wrote to OPAS, saying that since the second appeal was turned down in May 2001, Mr Vickers’ case had been looked at several times and each time permanent incapacity could not be determined.  There was nothing further they could do.  

21. Mr Vickers complained to me.  He has told me, in relation to his current state of health, that he has been invited to give one-off lectures and presentations, and accepted one offer but experienced all the symptoms he had been suffering in the final years of teaching and was unable to proceed.  He has also told me that he still suffers from angina attacks from time to time which are exacerbated by his financial anxieties and frustration, and can by triggered by, for example, going out in cold weather.  

REGULATIONS

22. A teacher’s entitlement to ill health benefits is governed by the Teachers’ Pensions Regulations 1997 (the Regulations).

23. Regulation E4 of the Regulations provides as follows:

“Entitlement to payment of retirement benefits

“(1) Subject to regulation E33(2) (application for payment) a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

………

(4) In Case C the person-

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D [compensation for redundancy and premature retirement]…..

24. “Incapacitated” is defined in the Regulations as follows:

“A person is incapacitated -

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so….”

CONCLUSIONS

25. In order for the DES to grant ill health benefits there must be incapacity such as to prevent a teacher from serving as such, and such incapacity must be permanent.  I accept that ‘serving as such’ could include a more junior teaching post than an applicant has previously held.  I have some difficulty in accepting a view that someone whose condition is such that they can only teach for one or two periods a week can be regarded as serving as a teacher.  The particular decision as to Mr Vickers’ entitlement does not, however, turn on that point.  

26. There does not seem to me to be any dispute that Mr Vickers was incapacitated by his heart condition and symptoms of stress from returning to his previous post as a full time lecturer.  What is in contention is whether he would be capable of returning to a part time teaching role before the age of 60.  The first two reports of the GP, the University’s occupational health physician, and the homeopathic doctor did not, in my opinion, address this question.  They dealt with the issue of whether Mr Vickers could return to his old job – which, they all concluded, he could not do.  The GP’s third report did however state the view that there was almost no chance of Mr Vickers returning to any teaching role; that is, that the incapacity was permanent.   

27. By contrast, Dr Henderson, the cardiologist, concluded that Mr Vickers’ prognosis was good, though he did not specifically say that permanent incapacity was not established.  

28. Dr Medley, the psychiatrist, also considered that Mr Vickers’ prognosis was reasonable, and he found that, although Mr Vickers would not be able to return to his previous post, the incapacity was nevertheless not permanent.

29. I have noted that Mr Vickers has attempted to return to teaching on much reduced hours, but that he has not been successful, for health reasons, in doing this.  I have also borne in mind that Mr Vickers was, at the time of the second appeal, aged 53, so any improvement in his health had to take place in a relatively short space of time.

30. Nevertheless, the DES’s decision to refuse ill health benefits to Mr Vickers can only be set aside if, in the light of the information relied on, that decision was perverse.  I therefore have to ask myself whether the DES were reasonable to conclude that permanence, as defined in the Regulations, had not been established.  Bearing in mind that the view of the GP as expressed in his third report (that there was almost no chance of a return to teaching) has to be set against the opinions of the two specialists in the conditions from which Mr Vickers was suffering (anxiety and heart disease) who both thought that his prognosis was good, and that Dr Medley spe1led out that the incapacity was not permanent, I do not find that it was unreasonable for the DES to refuse him ill health benefits under the Regulations.

31. I can readily understand the stress which Mr Vickers says he has suffered in trying to persuade the DES to grant benefits to which he believed he was entitled.  But I cannot say that the DES has been intransigent merely because they maintained a view which they considered correct, even though that view was, naturally, unwelcome to Mr Vickers.  Their responses to Mr Vickers, his solicitors and OPAS were also, in my opinion, courteous and sufficiently prompt.  

32. The complaint is not upheld.
DAVID LAVERICK

Pensions Ombudsman

25 March 2004
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