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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs L Shafique

Scheme
:
The Barclays Bank UK Retirement Fund (the Fund)

Respondents
:
Barclays Bank plc (the Bank)

MATTERS FOR DETERMINATION 

1. Mrs Shafique claims that she is entitled to receive an ill health pension and is aggrieved by the employer’s decision not to grant one and award it retrospectively to the date she was dismissed.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Trustees have confirmed that the Fund has a number of categories of members; 1964 Members, RIS Members and Existing Members; each have different entitlements under the Fund of which Mrs Shafique is a member.

4. Mrs Shafique went on a 52 week maternity break on I August 1996.  In June 1997, around the time of her intended return to work, discussions took place between Mrs Shafique and the Bank about a possible career break.  She advised the Bank that she was unable to return to work due to illness.  

5. The Bank followed up these discussions by writing to Mrs Shafique on 9 July 1997.  Mrs Shafique says that when she telephoned the Bank she was told she would have to resign.  Her trade union advised her not to resign and that the Bank’s sickness policy would apply.

6. Benefits on early retirement due to ill health are provided for in the Rules of the Fund at B6.1:

“If, after consulting its medical adviser, the Bank considers that an Active Member is unable to work (whether for his or her employer or any other employer) by reason of physical or mental incapacity or infirmity or has thereby suffered substantial loss of earning capacity and is likely permanently to remain so unable or suffering such loss, the Bank may at its discretion direct the Trustees to grant such Active Member an ill health early retirement pension.  Any pension granted to an Active Member under this sub-Rule shall be conditional on such Member undergoing (before his or her Normal Pension Date while the pension is in payment) such examinations by such medical practitioners at such intervals as the Bank in its absolute discretion decides (but not more frequently than once in any period of two years).  


and ‘Active Member’ is defined as follows:

“ ‘Active Member’ means a Member who has been admitted to Membership and who has not permanently ceased to accrue retirement benefits for the purposes of the Fund.” 

7. Dr Clarke, the Bank’s independent medical adviser was first instructed to investigate Mrs Shafique’s condition in 1997.  Mrs Shafique had been referred by her GP to Dr Lane, a Consultant Neurologist.  In his report dated 19 January 1998, prepared for Dr Clarke, Dr Lane gave his opinion as follows:

“This lady basically has a long standing problem with migraine, which has become more frequent in the last two to three years.  For some time she appeared to be suffering from a complicating analgesic headache, relating to self-administration with rescue medications.  This aspect seems to have resolved following discontinuation of these drugs.  However, her migraine remains a frequent and troublesome problem.  We have found no evidence of central nervous system disease however.  Migraine can be a troubling problem but unlike a disease, its natural history and prognosis cannot be defined with certainty.  I think it likely that she will continue to be troubled by occasional migraine attacks, but it is not possible to say how frequent this will be.  The prognosis with regard to her work will be determined by how successful we are in managing the attack rate and severity.”

8. Dr Clarke also requested Mrs Shafique’s GP to prepare a medical report and this was in the form of a letter, to Dr Clarke dated 5 February 1998 which confirmed:

 “Mrs Shafique has suffered from headaches and migraines since childhood.  When reviewed in November 1997 she had started to experience severe headache and postural change on coughing or straining.  It was thus thought there was some exertional cephalalgia problems in addition and a CT brain scan was arranged.  She is to be followed up with the result.

Unfortunately it is very difficult to comment on the prognosis, Mrs Shafique’s migraine appear to be getting more severe and is not able to tolerate a variety of prophylactic medicines.  I am also currently waiting for the CT Scan report and a further neurology follow up.”

9. On 1 March 1999 Dr Venetia Stent prepared a report for Dr Clarke which stated:

“Since Dr Hunter last wrote to you concerning this lady, her condition generally has unfortunately not improved.  She was referred to our local neurologist, Dr Lane, in February 1998 and he reported at that time that her CAT scan was normal….  

…She was reviewed by Dr Lane in January 1999.  At that time it was felt that some of her continuing headaches were related to stress.  She has had several illnesses and deaths in her family over the preceding year….

…In the last six weeks she has been experiencing symptoms of anxiety particularly associated with panic attacks and hyperventilation and she is anxious about getting a migraine.  She has been referred to a psychologist for help with this.  I have also commenced her on Paroxetine 20 mgs daily to see if this can help her symptoms.

In view of the number of problems she has, I cannot really foresee that she will be continuing in full time work in the foreseeable future.” 

10. Dr Clarke wrote to the Bank on 9 March 1999 advising:

“Since I last wrote about this girl in June 1998 she has continued to have migraines and was referred to a Neurologist towards the end of 1998.  Investigations at that time showed no abnormalities and I think that it was felt that her continuing headaches were related to stress.  She was advised to increase her exercise regime and referral to a counsellor or psychotherapist was also suggested.  It is not clear if she has actually seen a psychologist as yet but she is on medication to try and reduce the symptoms.  The GP (Dr Stent) says that she cannot really foresee that she will be able to continue full time work in the foreseeable future.”

11. Dr Clarke examined Mrs Shafique on 19 April 1999 and provided the results by way of letter dated 20 April 1999 to the Bank:

“It is all a sorry state of affairs and I realise that she has been off work since August 1996 and prior to that in between pregnancies she was only part-time since March 1991.  My opinion is very much as my last letter and I cannot honestly see her improving without much more aggressive treatment and even then would not be back in less than three months as a minimum.  The question as to whether she would get back to work prior to her normal retirement date which is many years hence is much more difficult but I do feel it ought to be possible medically to greatly improve her mental state and thereby her ability to work.  I therefore feel unable to say at the present time that she will not be able to get back to some sort of work prior to her normal retirement date but in the meanwhile her capability continues to be lost because of her mental problems.”

12. Dr Clarke provided further advice to the Bank by way of letter dated 24 August 1999:

“Neither the GP nor I thought that she is likely to get back to any sort of work within the bank within three months as a minimum, probably much longer.  I have to say therefore that her capability continues to be lost due to her medical problems and this loss will last at least a further three to six months.”

13. A member of the Bank’s personnel department met with Mrs Shafique on 9 September 1999 and on 10 September 1999 the Bank notified Mrs Shafique of the termination of her contract or employment on the grounds of incapability.  Mrs Shafique appealed and a hearing took place on 9 November 1999.

14. Mrs Shafique argued that had she taken the Career Break which she had intended, she would not have been due to return to work until July 1999 and had this been the case, the Bank would not yet be taking action under the capability procedure.  Mrs Shafique believed she was not well advised to take such leave when she could have taken the Career Break, which had already been agreed in principle.  

15. The panel expressed surprise that Mrs Shafique was not progressing the referral to a psychiatrist using the Bank’s health insurance policy (PPP), of which neither Mrs Shafique nor her representative were aware.  The Panel concluded that the decision to dismiss Mrs Shafique be deferred until 31 July 2000 to allow her to consult the psychiatrist using PPP with a view to resolving her situation or determining her long term employability.  

16. Dr Clarke proceeded to instruct Dr Malekniazi, who was seeing Mrs Shafique at the time, to provide the Bank with a psychiatric report.  His report dated 28 June 2000 concluded:

“From my point of view it is impossible for Mrs Shafique to return back to work at this stage.  Because of the chronicity of her panic disorder and depression her character has also been affected and her present character is far away from her pre-morbid personality.  I also emphasised that she needs her medication and support to be continued until further notice.” 

17. Dr Clarke wrote to the Bank on 7 July 2000 providing the following:

“I have at last received a report from this member of staff’s Specialist Consultant Psychiatrist.  She is diagnosed as having panic disorder with symptoms of depression.  She is on medication and is seeing him regularly.  He summarises the situation by saying it is impossible for her to return back to work at this stage.  However, he has certainly made no long term absolute comments about her returning to work in the Bank or elsewhere at some time in the future.  Having said all that of course, she has now been off for a long period of time and certainly I can see little chance of her returning to work in the foreseeable future, and by this I mean the next three to six months as a minimum.  I think she is now approximately 37 years of age, and so of course has a long time to go to her normal retirement.  I would therefore be very hesitant to put her in the category of having her capability permanently lost up until her normal retirement date.”

18. Dr Clarke examined Mrs Shafique on 3 August 2000 and reviewed her condition.  He wrote to the Bank and advised the following:

“I saw this member of staff here again today at your request…It is still very difficult to say at her relatively young age (37 years) that she will remain incapacitated for work in the Bank or elsewhere up until her normal retirement date, which are many years hence.  The Specialist’s letter was slightly implying this when he wrote to me in June of this year, saying that it is impossible to visualise her returning to work ‘at this stage’.

I would therefore say that her capability for work has been temporarily lost, and this loss is going to last at least another 6 months or longer.”

19. In February 2001 Dr Malekniazi provided Dr Clarke with a supplementary report.  In it he confirmed:

“Due to the fluctuating condition and the courses of her symptoms, it is very difficult to predict when she can go back and restart her employment.”

20. Dr Clarke wrote to the Bank again on 1 March 2001 advising:

“I have at last had a letter from this lady’s psychiatrist.  He said he recently reviewed and reassessed her again on 15 February.  He says she is suffering from panic disorder with symptoms of depression and is on medication for this at the present time.  She has shown some improvement, but is still experiencing some of her symptoms and any anxiety-provoking situation can become a precipitating factor for her.  He goes on to say that it is difficult to predict when she can go back to work and really start employment….

…In view of her continuing problems, it sounds as if she would be unable to return to any work at the present time, but at her relatively young age, approximately 37 years it is quite impossible to say that she would not be able to get back to some sort of work in the Bank or elsewhere prior to her normal retirement date.” 

21. In the light of this advice the Bank informed Mrs Shafique that she did not qualify for ill-health early retirement and that it as unable to keep her position open any longer.  Mrs Shafique by this stage had been absent from work for approximately four and a half years.  

22. By this stage Mrs Shafique’s capability hearing had been deferred until April 2001.  On 4 April 2001 the Bank noted that the following options had been discussed/offered:

· alternative duties/hours on a temporary or permanent basis;

· a local branch with an open flexible working arrangement to build up her confidence;

· work shadowing and training.

23. The Bank concluded that although Mrs Shafique’s health had not improved the medical opinion was such that it prevented her from returning from work for some considerable time, it was still regarded as being temporary in nature.  Its decision was that Mrs Shafique should be given 12 weeks notice commencing 4 April 2001.  Mrs Shafique was informed about the Bank’s decision to terminate her employment on the grounds of incapability.  She was 38 at that time.

24. Mrs Shafique appealed against the decision on 25 June 2001 thereby invoking the Bank’s internal dispute resolution (IDR) procedure.  At both stages of the procedure Mrs Shafique’s complaint was rejected on the basis that the Bank had been consistently advised by its medical adviser that Mrs Shafique’s condition was only of a temporary nature and did not allow the Bank to exercise its discretion.

25. Mrs Shafique has drawn my attention to a medical report prepared by Dr Malekniazi dated 3 April 2002 that she says is relevant and has not been taken into account.  It reads:

“I have known Mrs Lyn Shafique for some time.  She is suffering from a panic disorder with symptoms of depression, which is a well recognised mental disorder and described in the ICD10 (Classification of Mental and Behavioural Disorder) by the World Health Organisation and also DSM IV (Diagnostic and Statistical Manual of Mental Disorder, 4th edition).  Unfortunately her symptoms are resistant toward medication and psychological intervention.

Mrs Shafique needs a long term treatment plan and because of her condition and lack of improvement she has a poor prognosis.

Mrs Lynn Shafique is suffering from an Enduring Mental Disorder which has affected her ability of continuation of her job and as a result she has lost her earnings.  Therefore, her return back to work, because of her condition and mental disorder, is impossible for the foreseeable future.”

26. She says that this report and the fact that she has now been suffering from her condition for 7 years is proof that her condition is permanent.

27. The Bank says that there is no express power under the rules to award an ill health pension to a deferred member.  As the date of this medical report is later than the date of her dismissal Mrs Shafique, was therefore a deferred member at the time of this diagnosis and cannot be considered for an ill-health pension.
CONCLUSIONS

28. I have no doubt that Mrs Shafique’s medical condition is distressing for her and has to an extent restricted her day to day life.  However, for the Bank to be able to consider awarding an ill health pension in accordance with the scheme rules it must be satisfied that medical prognosis is such for the condition to be permanent or for the condition to lead to a permanent and substantial loss of earning capacity.  

29. Rule B6 states:

“If after consulting its medical adviser, the Bank considers that an Active Member is unable to work (whether for his or her employer or another employer) by reason of physical or mental incapacity or infirmity or has thereby suffered a substantial loss of earning capacity and is likely permanently to remain so unable or suffering such loss, the Bank may at its discretion direct the Trustees to grant such Active Member an ill-health early retirement pension”.  

30. By the time Mrs Shafique was dismissed in April 2001 her job had been kept open for over four years.  From the time she went off on maternity leave until her dismissal in April 2001 Dr Clarke, the Bank’s medical adviser, regularly sought medical opinion and provided medical advice to the Bank as to whether her condition could be considered permanent.

31. In light of the medical evidence considered by the Bank during this period of time and particularly as part of the capability hearings I do not consider its opinion that Mrs Shafique was not permanently incapacitated to be unreasonable.  At no stage did any of the medical advice that was provided to Dr Clarke or by Dr Clarke to the Bank confirm that Mrs Shafique’s medical condition was likely to be permanent.

32. On the point of permanency it is worthwhile considering that the Bank would have had to be satisfied that the condition would remain until Mrs Shafique’s normal retirement date.  

33. Mrs Shafique ceased to accrue benefits on the date she left service becoming a deferred member.  That would seem to preclude any later decision being applied retrospectively so the report provided in April 2002 is not really relevant to the issue which I have investigated.  In any event that report which referral to ‘the foreseeable future’ seems to be dealing with a shorter timescale than the 20 or 30 years before Mrs Shafique reaches her normal retirement age.  Unfortunately there is no express power under the rules of the Fund to award an ill health pension to a deferred member, such as Mrs Shafique.

34. I do not uphold Mrs Shafique’s complaint.
DAVID LAVERICK

Pensions Ombudsman

25 March 2004
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