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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:  Mr D White Jones

Scheme
:  Cordiant Group Pension Scheme 

Trustee
:  Cordiant Pension Trustee Company Limited

Principal Company
:  Cordiant Communications Group plc (Cordiant plc)

MATTERS FOR DETERMINATION 

1. Mr White Jones contends that the Trustee, Cordiant plc and Bates UK Limited failed to place him in the correct category of members in the Scheme for pension purposes.  He argues this should be in a director category or, alternatively, an associated director category.  Further, he contends that his rights have been infringed under Article 1 of Protocol 1, Article 14 and Article 10 of the European Convention of Human Rights.  As a result, he contends that he is not receiving the benefits to which he is entitled. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. I have set out as a Schedule to this Determination a table showing to which Scheme Mr White Jones belonged at different times, the various changes of the company name of his employer, his job titles and which company was the Principal Employer for the purposes of the Scheme. 

MATERIAL FACTS

4. Mr White Jones joined DFS Dorland Limited (previously registered with Companies House as Dorland Advertising Limited) on 11 August 1986.  He says his employment was as Financial Controller Europe with Bates UK Limited but his contract of employment specifies the employer as Dorland Advertising Ltd and did not specify a job title.  Mr White Jones was not registered at Companies House as a director of DFS Dorland Limited.  He remained with the Employer (which changed its company name several times) until he took retirement on 11 November 2000 at the age of 65.

5. In 1986, DFS Dorland Limited was an Associated Company that participated in the Saatchi Dorland Pension and Assurance Scheme (Saatchi Scheme).  The Principal Employer of the Saatchi Scheme was Saatchi & Saatchi Compton Group Limited.  Mr White Jones became a member of the Saatchi Scheme with effect from 1 October 1986.  The Saatchi Scheme provided a standard scale pension to all members of 1/53rd of Final Pensionable Earnings for each year and month of completed pensionable service, with a Normal Retirement Age of 60.

6. Mr White Jones queries whether he joined the Garrott Dorland Crawford Retirement & Dependants Security Plan (Dorland Scheme) rather than the Saatchi Scheme, but the Dorland Scheme was not open to new members at this time.  From 1 July 1982 until 30 September 1987, the Dorland Scheme was closed to new entrants.  The Dorland Scheme had five categories of members, A, B, C, D and E.  These were defined in Rule 1(A) of the Rules of the Dorland Scheme as: 

“(22)
“Category A Member” means a director of the Employer who has been designated by the Principal Employer as an advertising director. 

 (23)
“Category B Member” means a director of the Employer who is not a Category A Member.

 (24)
“Category C Member” means a Member who has been designated by the Principal Employer as an associate director.

(25) “Category D Member” means a Member who is not included in any of the categories described in sections (22) to (24) inclusive of this Rule but whose Pensionable Salary is in excess of £10000 or such other amount as the Trustees and the Principal Employer shall decide from time to time.

(26) “Category E Member” means a Member who is not included in any of the categories described in sections (22) to (25) inclusive of this Rule.”

The terms “director”, “advertising director” and “associate director” are not defined in the Rules of the Dorland Scheme.  The term “Employer” is defined as meaning, in relation to a person, whichever of the Employers (the Principal Employer and/or any Associated Company) in whose employment that person was at the relevant time.

7. Mr White Jones’ job title was changed in the first half of 1987 from Financial Controller for Europe to Regional Finance Director USA with DFS Dorland Limited. 

8. On 4 September 1987, DFS Dorland Limited reverted to its original registered name of Dorland Advertising Limited.

9. A Deed of Amendment dated 11 November 1987 changed the Saatchi Scheme’s name, with effect from 1 October 1987, to the Saatchi & Saatchi Pension and Assurance Scheme. 

10. Also with effect from 1 October 1987, the Dorland Scheme changed its name to the Dorland Advertising Limited Retirement and Dependants Security Plan.  Dorland Advertising Limited, then a wholly owned subsidiary of Garrott Dorland Crawford Holdings Limited (the former Principal Employer of the Dorland Scheme), became the new Principal Company of the Dorland Scheme.  Mr White Jones’ pensionable service from the Saatchi Scheme was transferred into the Dorland Scheme. 

11. Mr White Jones asserts that when he was transferred into the Dorland Scheme his membership should have been of that in a director category.  

12. A Deed of Amendment and Substitution of the Dorland Scheme, dated 28 February 1992, states the following:

“3.6
With effect from 1st October 1987 section (25) of Rule 1A shall be amended to read:-

“(25)
“Category D Member” means a Member who is not included in any of the categories described in sections (22) to (24) inclusive of this Rule” 

[i.e. someone who is not a Category A, B or C Dorland Member]

3.7 With effect from 1st October 1987 section (26) of Rule 1A shall be deleted

3.8 The following new definitions shall be added to Rule 1A which shall be numbered (27) to (45) :-

“(27)
“Saatchi Scheme” means the Saatchi & Saatchi Pension and Assurance Scheme”

3.11
…After 1st October 1987 and before 1st January 1991 employees may be admitted membership of the Scheme except that none shall be made Category A Members or Category C Members, unless at the request of the Principal Employer.” 

3.21 Paragraph (a) of Rule 6A(2) shall be deleted and the following new paragraph inserted in its place :-

“(a) (i)
in respect of Pensionable Service on or after 1st October 1987 … one fifty-third of his Final Pensionable Salary multiplied by the number of years of his Pensionable Service (with proportionate allowance for completed months of Pensionable Service)

(ii) in respect of Pensionable Service completed before 1st October 1987 :-

…

(c) for a former member of the Saatchi Scheme whose accrued rights and benefits in respect of pensionable service in the Saatchi Scheme before 1st October 1987 have been transferred to the Scheme one fifty-third of his Final Pensionable Salary multiplied by the number of years of his pensionable service (ending on 30th September 1987) (with a proportionate allowance for completed months of such pensionable service) completed in the Saatchi Scheme”     

13. On 5 April 1988, Dorland Advertising Limited changed its name to BSB Dorland Limited.  Mr White Jones’ role of Regional Finance Director USA was abolished and with effect from 1 April 1988 and he became Regional Finance Director for Northern Europe, as part of the “BSBW International Finance team”.  The memorandum that offered Mr White Jones the new position, dated 28 March 1988, stated that: “All other terms of employment will remain as currently”; and that “You will remain on the Dorland payroll, but your costs will be charged across to the BSBW Finance cost centre.”   

14. Also with effect from 5 April 1988, the Dorland Scheme became the BSB Dorland Limited Retirement and Dependents Security Plan.  BSB Dorland Limited remained as the Principal Company of the Dorland Scheme.

15. In 1992, it was decided that the pension arrangements for the group of companies should be rationalised.  The Dorland Scheme was wound up with effect from 31 December 1992 and all of the members were offered a transfer to the Saatchi & Saatchi Group Pension Scheme (Saatchi Group Pension Scheme).  The Principal Company of the Saatchi Group Pension Scheme was Saatchi & Saatchi Company Plc.  An Announcement Letter sent out by BSB Dorland Limited to the Dorland Scheme members in November 1992 stated that:

“No member will be disadvantaged by the transfer. A separate section will be set up in the Saatchi Group Pension Scheme specifically for Dorland members and all benefits will be exactly the same as at present. An Explanatory Booklet has been drafted for the Dorland Section and a copy is attached for your information and so that you can raise any questions. Members with special guarantees from earlier arrangements will continue to enjoy these in the Group Pension Scheme; an appropriate booklet addendum confirming this will be issued with the printed copy of the Booklet, but the existing terms will be unchanged.”

16. An Application and Consent Form was attached to the Announcement Letter and Mr White Jones transferred to the Saatchi Group Pension Scheme.

17. Addenda to the Saatchi Group Personal Pension Scheme’s Explanatory Booklet were duly issued.  An Addendum, under the heading of “Special Provisions for Directors”, stated that:

“1. 
Normal Retirement Date for Advertising Directors is their 55th birthday.

2. Pension at Normal Retirement Date will be as stated in the booklet except that pension will be guaranteed to be not less than 50% of Final Pensionable Salary (subject to Inland Revenue limits).

…

5.
Advertising Directors remaining in service until age 60 will receive a pension of two-thirds of Final Pensionable Salary, (subject to Inland Revenue limits).

and a second Addendum, under the heading of “Special Provisions for Associate Directors", stated that:

“In addition to the benefits and provisions detailed in this booklet you are guaranteed that, on retirement at age 60, your pension will be not less than 50% of Final Pensionable Salary.

If you continue in full contributory membership up to age 65, your pension at that date will be 2/3rds of your Final Pensionable Salary at the time.

Both of the above guarantees are subject to Inland Revenue limitations as to the length of service necessary to provide these benefits.”

18. Mr White Jones was provided with the above addenda in November 1999 when the Administrator of the Scheme provided him with a copy of the Saatchi Group Pension Scheme’s Explanatory Booklet for the Dorland Members.  On 11 November 1999, the Administrator stated that the addenda had been included with the Explanatory Booklet in error. 

19. An announcement to the group of companies dated 2 February 1993, stated that:

“David White Jones, presently Regional Finance Director, BSB Europe, becomes Deputy Finance Director of BSB International, … effective 1st Feb 1993.”

As at 1 February 1993 a company in the name of BSB Europe Limited was registered at Companies House.  On 17 June 1994, BSB Europe Limited changed its name to Bates Europe Limited.  Mr White Jones has said that he was never a registered at Companies House as a director of Bates Europe Limited.  No company in the name of BSB International has been registered with Companies House.  BSB International was a term used within the organisation and did not relate to a specific company. 

20. On 1 June 1994, BSB Dorland Limited changed its name to Bates Dorland Limited.

21. Saatchi & Saatchi Company Plc changed its name to Cordiant Plc and with effect from 16 March 1995 the Saatchi Group Pension Scheme’s name was also changed to the Scheme. 

22. By a Deed of Amendment dated 23 December 1996, Category A, B and C Dorland Members where defined in the Rules of the Scheme as follows:

“Category A Dorland Member: means a Dorland Member who prior to 1 January 1997 had been designated by BSB Dorland Limited as an advertising director.  No Member may become a Category A Dorland Member on or after 1 January 1997.  All Dorland Members who are Category A Dorland Members on 31 December 1996 shall become Category D Dorland Members in respect of Pensionable Service on or after 1 January 1997;

Category B Dorland Member: means a Dorland Member who has been designated by BSB Dorland Limited as a director and who is not a Category A Dorland Member.

Category C Dorland Member: means a Dorland Member who prior to 1 January 1997 had been designated by BSB Dorland as an associate director.  No Member may be or become a Category C Dorland Member on or after 1 January 1997.  All Dorland Members who are Category C Dorland Members on 31 December 1996 shall become Category D Dorland Members in respect of Pensionable Service on or after 1 January 1997; …”

23. Bates Dorland Limited changed its name on 11 June 1999 to Bates UK Limited.

24. Following Mr White Jones’ retirement on 11 November 2000, the Trustee (as well as Bates UK Limited and Cordiant plc) refused to accept that Mr White Jones was a Category B or a Category C Dorland Member of the Scheme.  This has led to the complaint to me.

Summary of submissions

25. Mr White Jones contends that he is a ‘director’ for the purposes of the Scheme.  He accepts that he did not sit on the board of the Bates UK Limited and was not entered on the register of directors or shown as a director in the annual returns lodged with the Registrar of Companies.  He also acknowledges that he “never worked in the UK company in any capacity, and had nothing to do with its UK operations”.  Moreover, he says he “never made any decisions, collectively or otherwise, with the Board of Bates UK Ltd since [he] had nothing to do with Bates UK Ltd operationally”. 

26. Mr White Jones submits that he is a ‘director’ for the purposes of the Scheme on the following grounds:

26.1. both the Bates UK Limited and its wholly owned subsidiary Bates Europe Limited issued him with business cards which referred to him as “Regional Finance Director” or “European Finance Director”.  Bates Europe Limited is, he says, the head office unit to which the European units of the group report, despite technically being a subsidiary of Bates UK Limited;

26.2. it is common in the advertising business to appoint directors who are not registered at Companies House;

26.3. he alleges that Bates UK Limited has appointed such directors over the years and treated them as Category B Dorland Members;

26.4. the word “director” is used in the documentation rather than “statutory director”;

26.5. he was given travel privileges at director level, with benefits to match, including membership of an Executive Stock Option Scheme and a Global Share Scheme; 

26.6. in his role as Regional Finance Director for Europe, he sat on the boards of a large number of Bates UK Limited’s European sister companies and so was undoubtedly a director of these companies;

26.7. he was never paid, either in the UK or in the local markets, for being a director of any European companies but his UK salary, bonuses and benefits reflected his position in those companies and encompassed his directorships in those companies; and

26.8. he joined the Cordiant group of companies at a time the definitions of the schemes were conceived for companies operating in the UK and when the group went “international” there were was no definitive area of the rules to cover his new status, position and responsibilities.  He was, therefore, overlooked.  In the absence of a requirement for a designation to be made as a Category B Dorland Scheme Member, the only criteria that can be used to define his membership status in the Scheme is the content of his job, its responsibilities and his status within the Cordiant group of companies, which criteria he believes he has demonstrated to have met.   

27. The Trustee, Cordiant plc and Bates UK Limited contend that the usual meaning of the word ‘director’ is a member of the board of directors and the fact that Bates UK Limited may have described him as “Regional Finance Director”, does not mean that he is a director in the strict sense of the word for the purposes of the Scheme.  Mr White Jones did not sit on the board of directors of Bates UK Limited and, therefore, he was not a director of Bates UK Limited.  The director category (Category B Dorland Member) was open when Mr White Jones became a member of the Dorland Scheme and the definition that applied to Inland Revenue approved pension schemes at the time was in section 26(1) of the Finance Act 1970.  This was as follows:

“ “director” in relation to a company includes-

(a) in the case of a company the affairs whereof are managed by a board of directors or similar body; …

and includes any person who is to be or has been a director.”  

28. Bates UK Limited and the Trustee assert that to their knowledge there have not been any members who have been treated as Category B Dorland Members without being a statutory director of a Participating Employer of the Scheme.  Mr White Jones has disputed this but none of the names he believed to have been designated as Category B Dorland Members were so designated.

29. The Trustee says that Mr White Jones seems to accept that: 

(a) he did not have the appropriate status of director of a participating employer in the Scheme (but complains that should have had that status); and 

(b) Bates UK Limited did not request that he should belong to a particular category (but complains that he should have been placed in that category).  

The Trustee checked with the Bates UK Limited if it was ever intended that Mr White Jones should have belonged to a particular category of member (a Category B or Category C Dorland Member), and Bates UK Limited confirmed that was never intended.

30. Mr White Jones complains that he has been discriminated against in relation to his pension rights, because:

30.1. he believes that ‘director’ pensions have been or are being made to members who have not been registered as directors at Companies House; and 

30.2. his position in Bates UK Limited was at the very least of equivalent seniority to a director or associate director, and the only reason that he was not called an associate director was because he worked on the overseas side of the business where it was unnecessary to use such a term.

31. Mr White Jones alleges that his rights under Article 1 of Protocol 1 of the European Convention on Human Rights, taken together with Article 14, have been violated.  Article 1 of Protocol 1 is about protecting the right to property.  Article 14 precludes unlawful discrimination in the enjoyment of other Convention rights.  He says that the European Commission of Human Rights has held that “the payment of contributions to a pension fund may in certain circumstances create a property right in a proportion to such a fund, and a modification of the pension rights under such a system could therefore in principle raise an issue under Article 1of Protocol 1.” he also says that the Article gives him the “Right to peaceful enjoyment of possessions”, i.e. the Right to Property.  He believes that he has been subjected to different treatment of others (Category B and Category C Dorland Members) in comparable positions within the UK, without any reasonable and objective justification.   

32. Mr White Jones argues that his rights under Article 10 of the European Convention have been breached, because he has not been able to obtain information as to whether other members who were not registered as directors at Companies House have been paid ‘director’ pensions.  Article 10 is about the right to freedom of expression. 

CONCLUSIONS

Is Mr White Jones a ‘director’ for the purposes of the Scheme?

33. Undoubtedly, someone who sits on the board of a company in question and is shown as a director at Companies House is likely to come within the definition of a “director” if no other definition is provided within the rules of the scheme.  But that is not to say that, for the purposes of the scheme, such a term is to be restricted to such persons.  If the particular employer or principal company holds other people out to the world as being a “director” there is certainly an argument that such other people might be so regarded for the purposes of the scheme. 

34. So far as the Dorland Scheme and the Scheme were concerned, there were provisions for persons to be designated by the Principal Company as an advertising director (Category A Dorland Member) and an associate director (Category C Dorland Member).  That was the position until the definitions relating to the Dorland Members in Rules of the Scheme were redefined; no members could be so designated after 1 January 1997.  I have seen no evidence that Mr White Jones was so designated at any time prior to 1 January 1997.  That people less senior than him may have been designated as associate directors is, in my view, of no help to him.  As a simple question of fact, he was not designated as either an advertising director or an associate director by any Principal Company and, therefore, he was clearly neither a Category A Dorland Member nor a Category C Dorland Member of the Scheme. 

35. I turn to the assertion that Mr White Jones should be regarded as a Category B Dorland Member. He became a member of the Dorland Scheme on 1 October 1987 thereafter becoming a member of the Saatchi Group Pension Scheme when the Dorland Scheme was wound up with effect from 31 December 1992.  As at 1 October 1987 there was no requirement for the Principal Employer to designate Category B Dorland Members, although there was such a requirement for Category A and C Dorland Members.

36. Thus the key question is whether Mr White Jones became a Category B Dorland Member when he joined the Dorland Scheme on 1 October 1987 or whether he became such a member before 1 January 1993 when he transferred to the Saatchi Group Pension Scheme.  When the Rules of the Scheme were amended by the Deed of Amendment dated 23 December 1996 (see paragraph 22 above) the Rules redefined the previous definition and added the specific requirement for Category B Dorland Members to be designated by BSB Dorland Limited (whose name has changed and is now known as Bates UK Limited).  That specific requirement was not retrospective so the fact that Mr White Jones has not been so designated is not of itself the determining factor.  

37. Mr White Jones was never registered at Companies House as a director.  He did, however, hold the post of Regional Finance Director USA with Dorland Advertising Limited at the time when he became a member of the Dorland Scheme in October 1987.  I need also to take account of his position as Regional Finance Director for Northern Europe at a time when he was also still in the Dorland Scheme.

38. Many organisations have a practice of referring to some members of staff as a director even if such a member of staff is not on the board of the company.  Thus people may be described as account directors or project directors or as the director of a particular team of staff.  The question for me is whether the use of the word director in those particular job titles is sufficient to bring him within the description of a Category B Dorland Member, as that term is used in the Rules of the Scheme.

39. I am not persuaded that it is sufficient.  The prefix of Regional does carry with it the implication that the title is qualified.  Mr White Jones was appointed as a director of various European companies of Cordiant plc but it seems to me that those appointments were necessary in order for him to have carried out the financial role he was required to perform for the Cordiant group of companies.  Undoubtedly, Mr White Jones held a senior position within Bates (UK) Limited, as reflected by his remuneration package with that employer, but that did not make him a Director for the purposes of the Scheme.  Nor does his position meet the criteria used by the various Principal Companies when designating a Category B Dorland Member of the Scheme.  The Respondents have assured me that all such members who have been so designated were board directors of Participating Employers of the Scheme, a post which Mr White Jones has never held.

40. I have also noted that quite apart from the lack of any formal designation, Mr White Jones has not been able to point me toward any document that indicates he has ever been regarded by the Scheme as a Category B Dorland Member.

Have Mr White Jones’ human rights been violated?

41. The duty to protect his human rights falls on a public authority not upon the Respondents.

42. His claim under Article 10 can be swiftly dismissed.  There has been no infringement of his right to freedom of thought or expression.  Mr White Jones seems to be confusing such a right with a right to freedom of information.  So far as I am aware he has no Article 10 right as against the Respondents.

43. His claim under Article 1 of the Protocol 1 is a claim that his right to possession of property has been violated and rests presumably on a claim that he has a right to be treated as a Category A, B or C Dorland Member of the Scheme. Only if he has such right can any issue under Article 1 of Protocol 1 arise,

44. My finding is that there has been no interference with his pension rights and, thus, there is no violation of whatever right to property he has arising from the Scheme under Article 1 of Protocol 1.

45. Nor can I see any evidence to suggest that he has been unlawfully discriminated against on any of the grounds set out in Article 14 of the European Convention on Human Rights.

DAVID LAVERICK

Pensions Ombudsman

22 February 2006

SCHEDULE (see paragraph 3)
         Date and Scheme
Employed by
Principal Employer for purposes of Pension Scheme
Job Title

1 October 1986 - Saatchi Scheme 


DFS Dorland Ltd (C/O name from Dorland Advertising Ltd happened 1 June 1986))
Saatchi & Saatchi Compton Group Limited
Financial Controller for Europe & then

Regional Finance Director USA

4 September 87
C/O name to:

Dorland Advertising Ltd



1 October 1987 - C/O name of (former) Dorland Scheme to Dorland Advertising Ltd R & DSB – Mr White Jones transferred to the Dorland Scheme and the same benefits maintained.

Dorland Advertising Ltd (a wholly owned subsidiary of the former Principal Company of the Dorland Scheme


5 April 1988       C/O name of Scheme to BSB Dorland Ltd R & DSP                      
C/O name to:

BSB. Dorland Ltd
BSB Dorland Limited
Regional Finance Director for Northern Europe

1 January 1993   Dorland Scheme wound-up – Mr White Jones transferred to the Saatchi GPS – same benefits maintained.

Saatchi & Saatchi Company Plc 


1 February 1993
 

Was then Regional Finance Director BSB Europe and becomes Deputy Finance Director of BSB International

1 June 94
C/O name to:

Bates Dorland Ltd 



16 March 1995   C/O name of Scheme to Cordiant GPS  

C/O name to Cordiant Plc


11 June 1999
C/O name to:

Bates UK Ltd

Business card shows title as European Finance Director Bates Europe Ltd 
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