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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Timewell Properties Limited (Timewell)

Applicant’s representative:
Lucas Fettes & Partners (LFP)

Scheme:
Timewell Properties Ltd Retirement Benefits Scheme 60657 (the Scheme)

Respondent:
Clerical Medical Investment Group Limited (CM)

MATTERS FOR DETERMINATION 

1 LFP alleges on behalf of Timewell that the Scheme Administrator, Clerical Medical (CM) delayed in making payments in respect of internal transfers. Following the application of a Market Value Adjuster (MVA) the transfer values were reduced. LFP alleges that had there not been delays such a reduction would have been avoided. They also allege that CM  withdrew from a previous agreement that internal transfers would be made at the full fund value, rather than at the lower transfer value.

2 Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.

SCHEME DETAILS

3 The Scheme is a Defined Contribution (Money Purchase) arrangement. It is administered and managed by CM. 

4 Details of the benefits available on leaving service are contained in the Group Money Purchase Plan product guide. It states:

“If a member leaves service or the Plan before Normal Retirement Age, contributions will cease and benefits will depend upon the value of the member’s accumulated personal account”

“The standard options available include:

Option 1

Leave the personal account in the Plan…No penalty is made if this is selected…

Option 2

Transfer the available amount of the member’s personal account to a new employer’s plan, a personal pension or a buy-out policy in the member’s own name. The amount available from the part of the personal account invested in initial units…is detailed in the table below…

Number of years prior to NRA
% available of bid value of initial units

1
95

…


10
54

…


20
29

Option 3

Refund of contributions may be permitted if less than two years of membership is completed…”

MATERIAL FACTS

5 On 9 March 2001 the Trustees of the Scheme (the Trustees) wrote to CM and requested that the Scheme be made paid up from 31 March 2001.

6 The Trustees returned a formal notice to CM on 16 August 2001 confirming that the scheme should be wound up. They enclosed a resolution requesting that where members had not responded within a period of three months, a transfer to a Clerical Medical Trustee Buy Out Plan should take place automatically.

7 CM wrote to LFP twice on 29 August 2001: 

a. one letter outlined the options available to each member.  CM stated in this letter that in the event of a transfer to a Clerical Medical Trustee Buy-Out Plan the “Standard Transfer Value will apply”; and
b. the other letter enclosed:

· a schedule of members showing their fund and transfer values. The transfer value (standard transfer value) represented a member’s fund value within the Scheme reduced for charges and transfer penalties. For example, one member’s fund value at 29 August 2001 was £19,553.40 and his transfer value was £15,992.24; and
· a sample copy of the Option Letter to be sent out to the members.
8 LFP say that they were told by a member of CM staff on 17 September 20 that:

“although it not widely known, they can write in to Clerical Medical and formally request an agreement be made which will allow the members to transfer internally to a Trustee Buy-Out Plan utilising the full fund value rather than the lower transfer value.” 

9 On 15 October 2001, the Trustees wrote to CM and requested that where employees had been in the scheme for less than 2 years they be given the benefit of the employer’s contributions, as well as their own, if they selected the option to receive a refund of contributions.

10 CM sent “Options” letters directly to all scheme members on 7 November 2001.  The letters explained that a transfer value would apply if a member chose to transfer their fund to another pension arrangement with CM. LFP have since pointed out that these letters did not disclose the actual value of the members’ funds or show the option of a refund of contributions for members with less that two years’ service. Also, no copies of the letters were sent to LFP or Timewell.

11 LFP wrote to CM on 12 November 2001 expressing concern that transfer values would be applied to internal transfers between CM policies. They requested that the full fund value be transferred in cases where members were transferring to the CM Trustee Buy-Out Plan.

12 On 22 November 2001, CM Money Purchase Department wrote to LFP stating that “after consideration to your comments Clerical Medical  is prepared to transfer the whole of the fund values for each member, if the funds are transferred within CM”. 

13 CM again wrote to the members on 29 November, this time quoting the full fund value as being available under the option to transfer to a CM Individual Personal Pension Plan.  The option to transfer to a Trustee Buy Out Plan was described but no mention was made of the amount to be transferred. The letter stated that in the event of CM not having:
“received a written decision from you within 3 months of the date of this letter, your benefits will be transferred to a Trustee Buy Out Plan.  The trustees have exercised their rights by informing us to proceed with this option, in the absence of an alternative decision.  The scheme rules allow this to be done with or without your consent”.

14 LFP say that it was not until 15 January 2002 that they discovered that CM had sent all members “Options” letters in November 2001.  On the same day, LFP wrote to all members of the scheme advising them of the written agreement obtained from CM on 22nd November 2001.

15 During January 2002 CM advised LFP that their Money Purchase Department had a backlog of work from July 2001 and that any correspondence would take at least a further 15 weeks to be actioned.  LFP were also advised that all calls were to be fielded by agency staff, no incoming post would be acknowledged and there would be no direct access to the Money Purchase Department.

16 LFP have provided details of a meeting between CM and LFP on 25 June 2002.  During the meeting CM produced figures for members’ fund values which were the first seen by LFP since August 2001.  LFP requested that, as the backlog had been cleared, CM provide LFP with quotations of benefits and fund/transfer/refund figures for each member to include, where appropriate, Trustee Buy-Out Plan illustrations using the full fund value.  

17 On 27 June 2002, CM wrote to all scheme members, at the request of LFP, apologising for the delay caused by CM's backlog. LFP also wrote to all members on 1 July 2002 to apologise for the continued delay and explaining that CM had still not provided any quotations.

18 During June and July, LFP contacted CM twice to re-iterate that concessions were to apply to internal transfer values.

19 LFP say that on 12 July 2002, CM verbally denied being able to trace their letter of 22 November 2001 which had confirmed that members taking internal transfers to a Trustee Buy-Out Plan would not suffer a reduction in their fund value on transferring.  LFP faxed CM a copy of the letter on the same day.

20 On 22 July 2002, CM introduced a Market Value Adjuster (MVA) to transfer values paid. This was in addition to any transfer penalty normally imposed.

21 LFP’s records show that CM telephoned LFP on 7 August 2002.  In that call, it was indicated that CM’s letter dated 22 November 2001 had been sent in error but that CM would be standing by the agreement that had been made.  CM was waiting for the head of the department concerned to sign off the monies so that the appropriate quotes could be released.

22 During July and August, CM’s Money Purchase Department sought advice from their legal and actuarial colleagues. As a result, they were advised to tell LFP that a mistake had been made. On 9 August 2002 LFP received a telephone call from CM saying that they were now declining to be held to their letter of 22 November 2001.  LFP requested that CM put their decision in writing, which they did on 20 August 2002.  The letter stated: 

a. the letter of 22 November 2001 was incorrect. It was not authorised and should not have been issued. Legal advice had been sought;

b. the CM Group Money Purchase Plan (GMPP) Product Guide, and in particular Page 3, set out details of how a member’s fund would be reduced on transfer to another pension arrangement; 

c. leaving members funds within the scheme was not an option since the Scheme was being “dissolved”;

d. transfer values would be reduced in accordance with the GMPP contract and no special terms would be available for internal transfers to CM’s Trustee Buy Out Plan;

e. CM had sought special transfer terms from their actuaries but the request had been rejected on the grounds that applying unreduced transfer values to one section of policyholders would disadvantage others; and

f. MVAs would be applied to members’ fund values.

23 On behalf of Timewell, LFP complained to me. They say:

a. they communicated to Scheme members “in good faith” the fact that transfers to CM’s Trustee Buy Out Plan could be made without penalty;

b. they wish CM to stand by the contents of their letter of 22 November 2001; and

c. they wish CM to allow transfers to be effected without imposition of an MVA since the delays in dealing with the Scheme closure directly caused this additional penalty to be applied.

24 In response, CM say:

a. the letter of 22 November 2001 was prepared by a new member of staff. This staff member failed to follow the usual procedure of obtaining agreement from the Actuary before proceeding. Further, they failed to have the letter checked prior to issue. Such a check would have ensured that the letter was not sent;

b. the letters issued direct to members on 29 November 2001 were not consistent in that some showed a transfer value whilst others showed a fund value.

CONCLUSIONS

The concession to transfer between CM policies without penalty

25 Whilst the GMPP product guide does indicate that penalties will apply to transfers, the letter of 22 November 2001 purported to alter that provision. Although the author of the letter did not have authority to write in those terms, LFP would not have known that and therefore acted on the contents of the letter. However, there is no evidence that Scheme members acted to their detriment as a result of the letter. Whilst the sending of the letter is maladministration, no injustice resulted from it.

Delays and subsequent imposition of MVAs

26 The Trustees requested that the Scheme be made paid-up on 16 August 2001. CM sent the first set of option letters to members on 7 November and the second set on 29 November. The latter included the statement that transfers would automatically be effected to Trustee Buy Out Plans if no other instruction was received within three months. This means that the process could have been completed shortly after the end of February 2002 and certainly well before 22 July when MVAs were introduced.

27 CM have admitted that, in January 2002, the Money Purchase department had a backlog of work dating from July of the previous year. This backlog prevented them from dealing effectively with LFP’s queries about transfer values or the closure of the Scheme.

28 The backlog of work does not, in itself, amount to maladministration but CM’s attempt to apply a penalty introduced in July 2002 to a matter which should have been completed in March 2002 does, in my view amount to maladministration. I therefore make an appropriate Direction below.

DIRECTION

29 CM should allow transfers to be made from the Scheme without imposition of MVAs providing those transfers take place within 56 days of the date of this Determination. Alternatively, CM should compensate Scheme members to the value of any MVAs deducted by them where transfers have been effected as a result of requests made within 3 months of the notice of wind-up of the Scheme.

DAVID LAVERICK

Pensions Ombudsman

17 September 2004

PAGE  
-7-


