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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr M G Nicholson

Fund
:
Albright & Wilson Pension Fund (the "Fund")

Trustee
:
Rhodia Pensions Trust Limited (the "Trustee")

MATTERS FOR DETERMINATION 

1. Mr Nicholson says that the Trustee acted improperly in not awarding him a higher rate of ill health pension when he retired.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE RULES

3. Rule 7 of the Fund under the heading of Ill Health Retirement reads as follows:-

"(a) A Member may retire from Service on immediate pension at any time on the grounds of ill-health if the same shall have been proved to the satisfaction of the Trustees whose decision shall be final. A pension will be payable to a Member who retires on grounds of ill-health in accordance with either paragraph 7(b) or 7(c) below and the Trustees shall decide in their absolute discretion which paragraph shall apply to a Member. 

(b) If the Trustees decide that the health of the Member is such that he could reasonably be expected to seek alternative employment with any person who is not an Employer a pension will be payable to the Member as follows:"

[Rule 7(b)(i) sets out the formula used to calculate a pension which uses a definition of Pensionable Service set out in Rule 7(b)(ii)]

"(b)(ii) For the purposes of this Rule 7(b)(ii) Pensionable Service will be deemed to be extended to include one half of the period of Pensionable Service which the member would have completed between the date of retirement and his Normal Pension Date.

(c) If the Trustees decide that the health of the Member is such that he could not be reasonably expected to be employed at any time in the future, a pension will be payable to the Member as follows:"

[Rule 7(c)(i) sets out the formula used to calculate a pension which uses a definition of Pensionable Service set out in Rule 7(c)(ii)]

"(c)(ii) For the purposes of this Rule 7(c)(ii) Pensionable service will be deemed to be extended to include three quarters of the period of Pensionable  Service which the Member would have completed between the date of retirement and his Normal Pension Date.

(e) At any time or times during the period from the Pensioner's retirement to his Normal Pension Date, the Trustees may reduce or withdraw the pension payable to the Pensioner under this Rule if he undertakes paid employment or if he fails to produce such evidence of continued ill-health as the Trustees may in their discretion from time to time require."

MATERIAL FACTS

4. Mr Nicholson was born on 24 September 1949. He worked for Albright and Wilson (the "Company") and its successors as a sheet metal worker / welder for a period of approximately 35 years.

During 2000 he applied for, and was granted an ill health retirement pension under the Rules of the Fund.

5. The Trustee sought medical evidence from Dr M V English, Mr Nicholson's GP, as well as Dr M Cathcart, the Company's Occupational Health Physician, in order to assess Mr Nicholson's suitability for retirement on grounds of ill health. Dr Cathcart thought that:

"He is unfit for all work within or outside the company and will remain so."

Dr English commented that:

"...the above gentleman should retire on ill-health grounds."

6. Following a visit to the Whitehaven site on 19th October 2000, Dr Cathcart reviewed the case in order to judge the appropriate level of benefit that Mr Nicholson should receive. He maintained his original opinion in saying:

"I am in no doubt he is unfit for manual work because of his arthritic condition and will remain so." 

Furthermore he did not consider Mr Nicholson fit for work in an office environment because:

"[he] can only sit for periods of 20 minutes before he has to get up and walk about to relieve the pain in his hips."

7. Upon consideration of the medical evidence available, the Trustees awarded an ill-health pension payable at the lower rate calculated under Rule 7(b) with effect from 30th September 2000.

8. On 13th November 2000, Mr Nicholson wrote to the Company's Pensions Manager complaining that the level of ill health pension awarded was less than that he had been led to expect by Dr Cathcart.  This letter was treated as having invoked Stage 1 of the Internal Disputes Resolution Procedure ("IDRP").

9. In December 2000 Mr Nicholson was invited to submit to an examination by an external doctor as part of the IDRP but he declined. Faced with no fresh medical evidence, the Trustee's original decision was upheld.

10. Dr Cathcart presented a supplementary report on Mr Nicholson following a further examination on 7th March 2001. He reported a deterioration in his condition and expressed the opinion that

"I remain of the opinion this man should be considered as unfit for all work within or outside the company and that this will be a permanent restriction"

11. On 1st April 2001, the Fund merged with the Rhodia Pension Fund.

12. On 28th June 2001 the Trustees received a medical report from Dr P K L Coles of Medigold Health Consultancy Limited, the Fund's independent medical advisers. He had been apprised of the criteria for awarding the two levels of pension. His report stated:-

"In terms of Mr Nicholson's ability to return to his previous job, I would agree that he is unfit to be able to do this, and will remain so indefinitely. Even if he subsequently has joint replacement surgery it would not be appropriate for Mr Nicholson to return to work which would be seen as putting excessive strain on the replacement joints. I note that, according to the report, Mr Nicholson does experience pain after prolonged sitting. However, in my opinion, the majority of sedentary jobs allow a certain amount of free movement and the ability to get up to move around from time to time. It is therefore my assertion that Mr Nicholson could probably be considered fit for work of a sedentary nature, such as an office type environment, provided he was not required to climb stairs."

"In terms of his eligibility in the Rhodia Pension Fund under the Albright and Wilson definitions, in my opinion Mr Nicholson meets the requirements for the lower rate of pension."

13. On the basis of Dr Coles' report, Mr Nicholson's appeal was turned down by the Trustees under Stage Two of the IDRP and he was advised of the decision by Mr G Lloyd, the Pensions Manager at Rhodia, in a letter dated 14th November 2001.

14. On 27th November 2001, Mr Nicholson obtained a letter from Dr M Cathcart, upon whose medical evidence the Trustees had initially relied to arrive at their decision regarding the level of ill-health payable. It read:

"I can certainly confirm that on all three occasions when I sent reports about you to the Pension Fund Manager I stated that in my opinion you were unfit for all work within or outside the organisation and therefore should be considered for ill health retirement at the higher rate of benefit (75% of years to normal retirement age to be counted as service)."

15. Following OPAS intervention, the Trustees commissioned a further medical examination of Mr Nicholson by Medigold Health Consultancy Limited and this was presented to them on 17th May 2002. In his summary, Dr M J Goldsmith states that:-

"This man is clearly unfit for any main manual labour and, until he receives a hip replacement, he is not going to be fit to do any form of work that involves him standing any length of time. He will also not be fit for any work that requires him to walk around a lot. He is, however, fit for sedentary work where he will be allowed to get up and move around every quarter of an hour or so ... He clearly fits the lower tier of the two tiers of Pension provision because he is incapable of working in his current occupation, but capable of working in some sedentary occupation that does not involve manual labour."

16. At a sub-committee meeting of the Trustees on 17th May 2002, it was agreed that Mr Nicholson had been awarded the correct level of ill-health pension in accordance with the Rules.

17. The Trustees’ decision was communicated to Mr Nicholson in a letter dated 21st May 2002 and he was advised that his case would be reviewed in two years' time.

18. Mr Nicholson was not satisfied with the Trustee's response and again raised the matter with them on 25th May 2002.

19. On 19th June 2002 a full Trustee Board meeting was held at which the sub-committee decision of 17th May 2002 was reconsidered. After much discussion, the Trustees agreed unanimously that the previous decisions made were correct.

20. Mr Nicholson says that the Company via its doctor induced him to leave.  Had he known that assurances made by the Company would be reneged upon he would have waited for redundancy and been made better off.

CONCLUSIONS

21. The Trustees were required by the Rules to make a decision about the extent to which Mr Nicholson was incapacitated at the date on which he left employment.  That was a decision for the Trustees to make, not a decision for the Company.  The Trustees did decide that Mr Nicholson could indeed retire on grounds of ill health but did not accept that the pension should be paid at the higher rate which is dependent on their deciding that he could not reasonably be expected to be employed at any time in the future.

22. Dr Cathcart's advice was consistently that Mr Nicholson was unfit for any work and therefore qualified for the higher tier award calculated under Rule 7(c). This is confirmed by Dr Cathcart's letter of 27th November 2001. I can well see why Mr Nicholson sought to appeal against the Trustee’s original decision. 

23. In the light of that appeal the Trustees sought and considered further medical evidence from both Dr Cole and Dr Goldsmith.  This evidence supported the Trustees' original decision.  

24. Mr Nicholson claims that the Employer had given some assurance (I assume he means that a higher rate ill health pension would be payable) and says this assurance came via the Company doctor.  As I have noted above, the decision did not lie within the judgement of the Employer or of its doctor.  Dr Cathcart was not in any position to give an assurance as to what leave of pension could be awarded but certainly has not reneged on his opinion.  His advice to the Trustees has consistently supported the view that the higher rate pension should be awarded.

25. But the Trustees have not accepted that advice and other medical opinion has supported their decision.  In the circumstance I do not regard the Trustees position as perverse and do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

26 August 2004
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