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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Miss P A Chan

Applicant’s Representative:
Mr G Bignell

Schemes:
Teachers Pensions Scheme (TPS) and 

Universities Superannuation Scheme
 (USS)

Administrators:
Teachers Pensions and Surrey University

MATTERS FOR DETERMINATION
1. The Applicant maintains that

1.1. Surrey University, the USS and Teachers’ Pensions failed to inform her that she would lose her right to retire at age 55 if she transferred from the USS to the TPS;

1.2. the Respondents generally misled and misinformed her; and

1.3. in losing her reserved right to retire at 55 she suffered what amounts to “indirect sex discrimination” as some 72% of nursing teachers affected by the rule preventing retirement at 55 are female.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME DETAILS AND RELEVANT LEGISLATION

3. An undated TPS document headed “Transfers from Colleges of Health to the HE Sector” states: 

“Age 55 Retirement

NHS staff who have a reserved right to transfer to retire at 55 will retain that reserved right.” 

4. Schedule 10 Part V of the Teachers’ Pensions Regulations 1997 permits an individual who is subject to special class status within the NHSPS to transfer to the TPS and retain the right to retire at age 55 without an actuarial reduction in benefits.

5. USS Factsheet 7 of 1997 states:

“USS participates in the Public Sector Transfer Arrangements (known as the Transfer Club). The Transfer Club was established to assist the free movement of employees between employers with similar workforces. Other schemes which participate are central and local government pensions schemes and most public sector bodies including the National Health Service Pension Scheme (NHSPS) and the Teachers Pension Scheme (TPS) ... Transfers between schemes in the Transfer Club ensure that the benefits you receive in the scheme you are joining are equal in value to deferred benefits you are giving up in the scheme you are leaving.”

6. The USS has said that the purpose of the Transfer Club is not to ensure that employees transferring within the Club receive identical benefits but to ensure that they receive  “equivalent credit”.

7. An undated USS document issued to members on 3 April 1997 concerning transfers from the NHSPS to the USS states that Mental Health Officers and employees in a “Special Class” at the date of merger who retain their status will have the right to retire at age 55 without any actuarial reduction. It also states that if a member leaves USS and chooses deferred benefits those benefits become payable at age 60 or from age 50 with the appropriate actuarial reduction.

8. The relevant sex discrimination legislation is section 1(2)(b) of the  Sex Discrimination Act 1975 as amended by the Sex Discrimination (Indirect Discrimination and Burden of Proof) Regulations 2001:

“(2) In any circumstances relevant for the purposes of o provision to which this subsection applies, a person discriminates against a woman if –

(b) he applies to her a provision, criterion or practice which he applies or would apply equally to a man, but – 

(i) which is such that it would be to the detriment of a considerably larger proportion of women than of men, 

(ii) which he cannot show to be justifiable irrespective of the sex of the person to whom it is applied, and 

(iii) which is to her detriment.”
MATERIAL FACTS

9. The Applicant was a Senior Tutor engaged in training nurses. Under the NHS Pension Scheme to which she belonged she enjoyed “special class” status which enabled her to retire from the NHS at the age of 55 and this right (the reserved right) was preserved under the USS. From 1 August 1995 the Applicant became an employee of the University when her work was transferred from the NHS to the University. Her right to retire at age 55 was preserved. 

10. On 3 April 1997 the USS wrote to the Applicant that because of administrative difficulties it could be some time before staff such as the Applicant received a formal letter offering a transfer of benefits from NHSPS to USS. However, a fact sheet explaining the terms of the transfer was attached. This stated, inter alia, that “existing members of NHSPS who join USS at the date of transfer will not be materially prejudiced as to their accrued or future pension rights”. The Applicant has said she did not receive that letter.

11. In letter undated but apparently sent on 14 January 1998, the USS wrote to the Applicant that she had the right to transfer her accrued benefits in the NHSPS to USS. The letter stated: “if you remain in service until age 55 you will be entitled to retire at any time on or after that date with unreduced benefits.”

12. On 25 February 1998 the Applicant wrote to USS that she was happy for her pension rights to be transferred in accordance with the terms set out in the letter of 14 January. This was done under a “bulk transfer” arrangement. In the latter part of 2000 she was offered redundancy but declined the offer.

13. The Applicant has said that at a meeting held on 13 September 2000 (a time when she was considering leaving Surrey University and moving to another post) the Pensions Manager of Surrey University checked by telephone with the USS and assured her that she would retain her right to retire at 55 should she join the TPS. She has said that at the end of the call the Pensions Manager said to her: “Yes, that’s fine, Pam. There’s no problem. You can take it with you.” The Pensions Manager has denied that she gave any such assurance. She has said she was aware that if an employee left USS pensionable service, except on grounds of redundancy, the right to retire with unreduced benefits was lost. The Applicant has also said that after she had moved to Greenwich University the Pensions Manager telephoned her to say that USS were maintaining that her pension was deferred until age 60. 

14. On 30 September 2000 the Applicant, then aged 49, left the employment of Surrey University (having signed a compromise agreement with the University on 14 September, after receiving legal advice), to become a Principal Lecturer at Greenwich University. The pension scheme available to her there was the TPS.  The USS had sent her a statement of deferred benefits on 29 September 2000.

15. On 29 November 2000 Surrey University wrote to the Applicant about deferred benefits in USS. The letter said, inter alia, that her benefits would come into payment at age 65 but that USS had the discretion if she was over 50 when she left the Scheme to bring her benefits into payment at any time at her request, provided she had five years or more pensionable service or was made redundant or had been made redundant and subsequently made redundant again. In all other circumstances she had the right to bring her deferred benefits into payment at or after age 60, subject to actuarial reductions. The Applicant has said that this was the first indication she received that there was a problem in taking her pension at an earlier date.

16. On the same day the Applicant emailed the USS about her position in regard to retirement at age 55. She did not receive a substantive reply until 2 April 2001 when the Pensions Administrator told her that as she had not remained in service until age 55 she was not entitled to retire before age 60 without an actuarial reduction in benefits.

17. On 3 May 2001 the NHS Pensions Agency wrote to the Applicant that “members of the special classes can retire at age 55 provided their last 5 years’ membership remain as special class status” and that such members could retain their special class status as long as they did not have a break in membership of more than 5 years.

18. On 16 May a Pensions Manager at Teachers’ Pensions wrote in response to a letter from the Applicant dated 20 April. She said: “if you decide to transfer these benefits  (under the USS) you would lose the right to retire at 55 because your transferred-in service would then be ruled under the Teachers’ Superannuation Regulations which state that NHS provisions can only apply if made directly from the NHS to the TPS.” The Applicant decided to transfer her benefits to the TPS in order to benefit from contributions related to her higher pay scale at Greenwich University. That transfer took effect on 16 November 2001.

19. On 5 June USS wrote to the Applicant that as she had left the Scheme before age 55: 

“the right to retire at 55 is no longer applicable and your deferred benefits will therefore be payable with the following deductions:

benefits in respect of service before 31 March 1995 will be subject to a reduction if they become payable before the age of 60 years;

benefits in respect of service after 1 April 1995 will be subject to a reduction if they become payable before the age of 63 years and 6 months, and;

if you transfer your benefits to the Teachers Pension Scheme, the cash equivalent available for transfer would be calculated using our standard transfer factors, which assume retirement age pf 60 years for all members.”

20. The Applicant invoked the TPS Internal Dispute Resolution Procedure (IDRP). She was unsuccesful and appealed. The Department of Education and Skills then issued its decision on the Stage 2 appeal on 14 May 2002, upholding the Stage 1 decision. It stated that the right to retire at age 55 under the NHSPS was lost if that employment did not immediately precede employment in the TPS. Prior to joining the TPS the Applicant had been a member of the USS. Consequently, the Applicant’s retirement age under the TPS was 60.

21. The USS has commented that the Applicant transferred her benefits from  the USS to the TPS, electing to forego her USS deferred benefits in favour of the relevant service credit in the TPS benefit structure. It has said: “there was no question that (the Applicant) knew that she had lost her right to retire at age 55 when she ceased employment with the USS, and this was clearly explained to her in correspondence.”

22. The Applicant's solicitors have told me that when she left the employment of Surrey University the Applicant was under the impression that she had retained her right to retire at 55 without reduction. They have also said that had she known that she would lose this pension right she would have acted differently.

23. The Department of Education and Skills has rebutted the Applicant's allegation of sexual discrimination on the basis that the rules which have affected the Applicant apply equally to men and to women.
24. The Applicant’s Solicitor has told me that the fact that a rule applies equally to men and women is no answer to the Applicant’s complaint of indirect sex discrimination

CONCLUSIONS
25. Both USS and TPS were in the Transfer Club. USS Factsheet 7 states that “transfers between schemes in the Transfer Club ensure that the benefits you receive in the scheme you are joining are equal in value to deferred benefits you are giving up in the scheme you are leaving”. The USS document dated 3 April 1997 states that employees in the same special class as that of the Applicant transferring from the NHSPS to USS will have the right to retire at age 55 without actuarial reduction. 
26. In January 1998, two and a half years before she left Surrey University, she was told: “if you remain in service until age 55 you will be entitled to retire at any time on or after that date with unreduced benefits.” In the event before she was 55 the Applicant did not remain in service with Surrey University and did not remain as an active member of the USS.

27. The Applicant was aged 49 when she left the employment of Surrey University on the basis of a compromise agreement and joined Greenwich University where the pension scheme was the TPS. She says that she was informed, before her employment with Surrey University terminated, that she still retained her reserved right which could be transferred to TPS and that had she not received that assurance she would not have moved to Greenwich University. However, the Pensions Manager has denied that any such assurance was given and this is a conflict of evidence I have been unable to resolve. In any event I do not believe it is material. In the first place the Applicant was on notice from 1998 that leaving USS qualifying “service” before age 55 would involve the loss of her reserved right. Secondly, the fact of the compromise agreement leads me to believe that the Applicant’s employment at Surrey University was due to terminate in any event. 
28. The Applicant has also complained that it was not until she had transferred to Greenwich University that she was told that only a transfer direct from NHSPS to TPS preserved her reserved right. Nevertheless, it was in the knowledge of that fact that she transferred her pension fund to TPS because she already appreciated that she had lost her reserved right by failing to remain in USS qualifying service until age 55.
29. For the reasons I have given I do not uphold the first two limbs of the complaint.
30. The third allegation relates to indirect sex discrimination. The only evidence I have received to substantiate this allegation is that 72 per cent of the employees who enjoyed the same reserved right as the Applicant upon transfer to USS were women.

31. The 1975 Act is concerned with discriminatory provisions, criteria or practices (PCPs) which although applied equally to men would be to the detriment of a considerably larger proportion of women than men. The Applicant’s Solicitor mainatins that the transfer provisions are discriminatory because 72 per cent of the employees in the same position as the Applicant are women. However, the transfer provisions simply provide a benefit to both men and women, namely a “reserved right” to retire at age 55. There is no rule or hurdle to be complied with which is more difficult for women to fulfil than men. There is no evidence that it is more difficult for women than men to achieve the age of 55. There was no problem in Mrs Chan’s transfer to USS. Therefore, the provision of a right to transfer to USS with a reserved right was not, in my view discriminatory in any way.

32. The essence of the complaint turns on the fact that the Applicant was not permitted to make a second transfer to TPS without losing her reserved right. This was because there was no legislation or subordinate legislation in force permitting TPS to accept a reserved right transfer from USS as distinct from one direct from NHSPS (for which there is provision). The absence of such a right does not, in my view, fall into the definition of a provision, criterion or practice for the purposes of the 1975 Act. 

33. The Respondent’s problem is not really a matter of discrimination at all. It consists in the fact that the legislation governing the TPS does not appear to match up to the essentials of the Transfer Club scheme as described by the USS. So far as the TPS is concerned, a reserved right such as Mrs C’s is not a fully portable right within the Transfer Club. There is further evidence of this in that USS made it clear that the reserved right would be lost if deferred benefits were taken before age 55. USS wrote to Mrs C on 14 January 1998 that she could retire at 55 so long as she remained in “service” (sc. with the USS scheme) until then. 

34. It appears that the Applicant did not receive USS Factsheet 7 of 1997. Had she received it and not received later the information she did receive (which contradicted it), she could well have formed the view that her reserved right was fully portable within the Transfer Club. I consider that USS should review the content of that document if it is still relevant. As it is the Applicant suffered no injustice from potentially misleading literature which she did not receive.

35. For the reasons I have given I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

4 August 2005
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