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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M Faulkner

	Scheme
	:
	Teachers' Pension Scheme (the Scheme)

	Administrator
	:
	Capita Hartshead Business Services Limited (Capita (formerly Teachers’ Pensions Agency))


MATTERS FOR DETERMINATION 

1. Mrs Faulkner made a complaint to the Pensions Ombudsman in 2002, in which she alleged that Capita had failed to keep adequate records. Therefore, it was not aware that, when she applied for Premature Retirement Benefits (PRB) in 1998, having been made redundant from part-time employment with the Royal Borough of Kensington & Chelsea (RBKC), she was still employed by Roehampton College (Roehampton). Mrs Faulkner’s continued employment with Roehampton meant she was not entitled to PRB at that time as she needed to have ceased being in pensionable service for at least one day. Mrs Faulkner argued that Capita should not be entitled to recover the incorrectly paid PRB. 
2. On 22 August 2003, the caseworker dealing with Mrs Faulkner’s complaint wrote to her giving an assessment of the complaint and reasons why, in the caseworker’s opinion, her complaint was unlikely to be upheld by the Ombudsman. The letter of 22 August 2003 concluded:

“Taking all the questions you were asked into account I do not accept that it was reasonable for you to have failed to indicate, somewhere, the fact that you were engaged in pensionable employment with Roehampton. Certainly, I feel that there was sufficient indication of the effect of the other employment - teaching or otherwise – which placed the onus on you to make further enquiries if you were uncertain.

Thus, it may be that the TPA’s failure to maintain an accurate service record was maladministration, but your failure to accurately complete the application form for Premature Retirement Benefits meant that the TPA was not able to correct this error, when accurate answers would have ensured it was identified. I cannot therefore say that the injustice you have suffered was solely due to the TPA’s actions because, but for your contributory role, the TPA’s error would have been rectified before any injustice occurred.

Because you did not cease pensionable employment for at least one day you are not entitled to the award of Premature Retirement Benefits.

Conclusion       
For the reasons set out above I do not believe the Ombudsman would direct the TPA was either unable to recover the pension incorrectly paid to you, or that he would direct that you be allowed to take, retrospectively, one day’s break in pensionable service in order that you become entitled to the benefits paid.”  
3. Mrs Faulkner did not accept the caseworker’s decision and requested that the matter be referred to the Pensions Ombudsman. By a Determination dated 6 November 2003, the Pensions Ombudsman concluded that:

“…I have to tell you that my Determination is not to uphold your application, essentially for the reason given in [caseworker’s] letter of 22 August 2003. 

Although I have noted the comments made in your letter, I agree with [caseworker] that the application form you completed for Premature Retirement Benefits contained sufficient information to, at the very least, have caused you to make enquiries about the effect of your employment with Roehampton College. Had you done so, the current situation is unlikely to have arisen. Thus, I cannot find that the difficulties you now face are solely due to the maladministration by the Teachers’ Pensions Agency.”

4. Mrs Faulkner appealed against the Determination to the High Court and this resulted in the following Order:

“1.
The matter be remitted back to the Pensions Ombudsman to be reconsidered in the light of the Judgement of the Court, with particular reference to the following questions:

a. whether the Appellant has suffered loss and, if so, what;

b. whether the Second Respondent [Teachers’ Pensions Agency] was guilty of maladministration;

c. whether any loss was in consequence of any such maladministration.” 
5. The following are extracts from Mr Justice Park's Judgment:

“I would not of course, make an order remitting the matter to the Ombudsman merely on the ground that there is no opposition to such an order. I would only do it if I thought that it is at least possible that the Ombudsman’s decision might have been wrong. I do however, think that that is possible. I would not put the matter any higher than that in this judgement particularly bearing in mind that Teachers’ Pensions have not been represented. Thus by making an order remitting the matter to the Ombudsman I should not be understood as implying that the present decision was wrong, or as giving some steer to the Ombudsman as to what his decision should be on reconsideration. I merely say that, if the Ombudsman had had clearly presented to him the arguments which are set out in Mr Grant’s [Counsel] skeleton, and had those arguments cross-referred to the relevant documents (as Mr Grant has cross-referred them), it is possible that the Ombudsman could have come to a different conclusion. Lest there should be any doubt on the matter, I should say that I am making the order of remitter on the basis that the Ombudsman should consider the further arguments which are now advanced on behalf of Mrs Faulkner, and should take into account further relevant evidence, in so far as it is presented to him.
I do not wish to go in any detail into the substantive points which are raised. However, for the record, I will mention two points: one of the reasons which underlay the decision of the Ombudsman was a view that Mrs Faulkner incorrectly answered questions in a form which (in 1998) she had completed and submitted to Teachers’ Pensions. One of Mr Grant’s submissions is that the particular answer which the Ombudsman considered to have been incorrect was not incorrect at all. Rather, if the form and the answer are considered carefully against the background of what Mrs Faulkner knew at the time, the answer either was correct or was understandably believed to be correct when the form was completed. It will be a matter for the Ombudsman to form his own view on that. 
The second major argument which Mr Grant advances is that, whereas section 146(1)(a) of the Pension Schemes Act 1993 provides for the Ombudsman to investigate and determine a complaint by a beneficiary of a pension scheme that she has sustained injustice in consequence of maladministration, the Ombudsman’s decision of 2003 expressed in terms of whether the difficulties which were being experienced by Mrs Faulkner were “solely due to maladministration” by Teachers’ Pensions. Mr Grant’s contention is that the statutory wording “in consequence of” has a wider range of application than the words “solely due to” which were adopted by the Ombudsman. I see the argument, but particularly, in circumstances where I have heard no submissions against it, I do no more at this stage than describe the point….”
6. During the course of this investigation, Mrs Faulkner’s representatives, on her behalf, have sought to introduce new complaints against Capita. Namely, that

6.1. payment of Mrs Faulkner’s AVC benefits have remained unpaid, and in 1999 her AVC contributions were stopped without her consent.

6.2. TPA have failed to account for contributions in relation to her employment at Roehampton College between 1994 and 1998 which has resulted in her current pension being incorrect.
6.3. Mrs Faulkner has not received annual increases to her pension at any time since 1998.

Mr Justice Park's Judgment was clear that Mrs Faulkner’s original complaint was remitted back to the Ombudsman to reconsider her application in light of further arguments put forward in the Skeleton Argument dated 23 May 2005. The above complaints were not included in the Skeleton Argument and are not relevant to the matter appealed and remitted. I have therefore not considered the merits of these complaints further.  
RELEVANT REGULATIONS 

7. Regulation E4 is headed “Entitlement to payment of retirement benefits”. Regulation E4(5) provides:
“In Case D the person – 

(a) has attained the age of 50,
(b) has ceased after attaining that age but before attaining the age of 60 to be in pensionable employment or excluded employment.”

8. Regulation E4(10) provides:

“In no case shall a person be regarded as having ceased to be in pensionable employment until at least one day has passed without the person being in pensionable employment.” 

9. Regulation H3, provides :
“Records and information
H3.  - (1) The employer of a person in pensionable employment is to record for each financial year - 

(a) the rate of the person's salary,
(b) the amount of his contributable salary,
(c) where during the financial year the person has spent one or more periods in part-time pensionable employment, the amount which his contributable salary would have if the employment had been full-time throughout the year, …
(f) the period during which he was in pensionable employment, and
(g) the dates of any absence on sick leave or maternity leave, and the amount of salary paid during it.
(2) Employers are, within such reasonable time as he may require, to make to the Secretary of State such reports and returns, and to give him such information about persons who are or have been in pensionable employment, as he may reasonably require for the purposes of his functions under these Regulations; and such persons, and their personal representatives, are to give him such information and to produce such documents as he may reasonably require for those purposes.”
MATERIAL FACTS

10. Mrs Faulkner was born on 23 December 1938.
11. Mrs Faulkner was employed as a part-time art consultant by the RBKC, and as a part-time lecturer by Roehampton.

12. In 1994, Mrs Faulkner’s conditions of employment at Roehampton changed with the result that, from 1 September 1994, both her employments became pensionable. 
13. On 2 February 1997, Mrs Faulkner wrote to Capita with several queries. The letter relates the whole of Mrs Faulkner’s teaching career and includes the following: 

“I left full-time Primary Teaching in 1978, having commenced my teaching career in 1958, twenty years before. 

…Although I have stayed in the same area since 1970 my present employer is now Royal Borough of Kensington & Chelsea. 

In 1993 ….I let it be known that I was fighting a fierce battle with my college. Roehampton Institute had been my employer since 1985 always part-time staff with absolutely no security regarding pension rights.

In 1994 I won the battle to be tenured staff in HE. 

I could not however have three pensions and I had to stop paying into the personal pension …I have instead taken up maximum benefits with both employers since 1994….

How are pension funds organised to deal with retirement in two different posts at different times?”

14. Capita responded on 17 April 1997 as follows:
“Where a teacher is employed by more than one employer, we are provided with a full-time salary by each employer. The multiple employment is aggregated and an average full time salary for the period is calculated using the days worked for each employer.”

15. On 18 March 1997, Mrs Faulkner filled in a form entitled “Request for information on transfer of previous pension rights into the Teachers’ Superannuation Scheme”. On the form, Mrs Faulkner had written “Great confusion has arisen through working in two part time posts one in HE and one in Primary Ed…I enclose two pay slips from each of my part time posts”.
16. On 5 February 1998, Mrs Faulkner filled in another form entitled “Request for information on transfer of previous pension rights into the Teachers’ Superannuation Scheme”. Under “Details of new teaching post”, Mrs Faulkner had written:

“Start date: Tenured Post obtained 1994

Name of establishment: Roehampton Institute…”
Under Details of your previous pension scheme” Mrs Faulkner indicated that she had a personal pension from 1991 – 1994 and had written:

“I do have another scheme part time employment with Royal Borough of Kensington & Chelsea until 30 April 1998.” 
17. On 1 May 1998, Mrs Faulkner, having received notice of redundancy from RBKC, attended an interview to see if there were any opportunities of redeployment. On the same day, Mrs Faulkner applied for payment of PRB, although she continued in employment with Roehampton. The application form,  amongst other information, includes the following: 

“Under the Heading “Other details”

· These details are needed to decide whether your benefits will be affected by other pensions you receive or by other pensionable employment.

Q4. 
Have you any other public service pensions?
Answer: No 

Under the heading ‘Future employment’
-
Benefits cannot be paid if, on ending your present post you immediately re-enter full time pensionable teaching employment. If there is no break in pensionable employment no benefits are payable.
· Subsequent teaching employment may result in the reduction or suspension of your pension.
· Any re-employment after premature retirement cannot be pensionable.

Q16.
Will you be employed in an educational capacity after your retirement date? Tick Box 
Yes

No 

Unknown 

Mrs Faulkner had placed a tick in the Unknown box.

Under the heading ‘Declaration’

· I will inform Teachers’ Pensions of any change to my retirement date or to any other details I have provided on this form. 
· I will inform Customer Direct Pensions at TP if I begin employment in education at any time during my retirement.”
18. RBKC wrote to Mrs Faulkner on 13 May 1998 to clarify in writing the points discussed in a telephone conversation between Mrs Faulkner and RBKC which took place on 6 May 1998. The letter stated: 

“I confirmed that following the interview you attended on Friday 1 May 1998, with [X], to see if there would be any opportunity of offering you redeployment to the Language Development Service, [X] informed me that unfortunately you did not meet the requirements of the post and on this basis he was unable to offer you any employment within the Service…”  
19. On 16 July 1998, TPA wrote to RBKC enclosing a statement of Mrs Faulkner’s benefits. The letter states:
“Please find enclosed Statement of PR benefits in respect of Mrs Faulkner…
If appropriate could you please complete the remainder of this form and return it to the Benefits Division of Teachers’ Pensions. Completion is only required if there are any amendments to the salaries quoted in the Statement of PR…” 

20. On 29 March 1999, Prudential wrote to Capita in connection with Mrs Faulkner’s AVC benefits:
“Mrs Faulkner has informed this office that she retired from teaching in 1998 and is currently in receipt of her main scheme pension.

Please note that Mrs Faulkner has two employers, the London Borough of Kensington & Chelsea and the Roehampton Institute. Mrs Faulkner has retired from her post with the London Borough of Kensington & Chelsea but is still working for the Roehampton Institute. …”
21. Capita responded to Prudential’s letter of 22 March 1999 on 22 April 1999 as follows:
“I can confirm that Mrs Faulkner is in receipt of her main scheme benefits with effect from 1 May 1998. According to our records, she is no longer making contributions into the Teachers’ Pension Scheme in respect of her employment with Roehampton Institute…”
22. On 25 May 1999, Capita wrote to Prudential as follows:
“Further to our telephone conversation this morning I have taken the opportunity to discuss this case with our Pensioner Services department.

Mrs Faulkner retired from the Teachers’ Pension Scheme on 30 April 1998, and any employment after this date has not been of pensionable capacity…”
23. Prudential wrote again to Capita on 29 June 2000 stating:

“With reference to Mrs Faulkner’s membership of the above AVC facility, her current employer the University of Surrey Roehampton has informed this office that they are still deducting main scheme contributions to date. This conflicts with the information we have received from yourselves with regard to this member as you have informed us that the member’s retirement date was 1 May 1998. …. 
We have contacted you in the past regarding Mrs Faulkner and you have informed us that the employment under the University of Surrey Roehampton was non-pensionable. …” 
24. On 1 August 2000, Capita wrote to Roehampton Institute  asking for confirmation of whether Mrs Faulkner had taken a break in pensionable service on or around 1 May 1998. Roehampton responded that she had not taken a break in pensionable service and Capita referred the matter to the Department for Education and Skills (DfES).
25. Capita wrote to Mrs Faulkner on 22 May 2001 saying that it had come to light that she had continued to be employed by Roehampton after her award of PRB. The letter states, “I have therefore today written to the University of Surrey Roehampton to query if and when your employment with them terminated…”
26. On 7 June 2001, Capita wrote to Mrs Faulkner advising her that, because she had continued in pensionable employment, and had not had at least one day’s break in her pensionable service, her pension would be stopped and she would be informed of the overpayment. The address on the letter is partially incorrect in that the name of the road in which Mrs Faulkner lived, at that time, has been spelt incorrectly. The post code and house number are however correct.
27. In August 2001, Teachers’ Pensions wrote to Mrs Faulkner advising her that the overpayment amounted to £30,147 comprising £15,390.29 pension and £14,756.71 tax-free cash lump sum. Again, the name of the road on the first line of the address has been spelt incorrectly although the post code and house number are correct.  
28. Mrs Faulkner took a day’s service break in late 2001 in order that she could legitimately receive a pension from then on. The overpayment has subsequently been recalculated as £23,463.68.
REQUEST FOR AN ORAL HEARING 

29. Mrs Faulkner’s solicitors requested that I hold an oral hearing before determining their client’s application. They considered that the matter of whether Mrs Faulkner has received the letter of 16 June 1998, or indeed whether the letter had been posted, could only be determined by way of oral evidence. 

SUBMISSIONS

30. Mrs Faulkner’s representatives, on her behalf, submit:

30.1. Capita failed to keep adequate records with the consequence that it failed to note that, when Mrs Faulkner was made redundant from RBKC, she continued in pensionable employment with Roehampton.
30.2. Capita should have kept proper records but, in any event, they were provided with information by Mrs Faulkner which should have alerted them to the fact that Mrs Faulkner had more than one employer. In particular, the letter dated 2 February 1997 and the forms completed on 17 March 1997 and 5 February 1998. Mrs Faulkner did not ask, “How are pension funds organised to deal with retirement in two different posts at different times?” out of hypothetical interest. The crucial fact is that she highlights that she was simultaneously employed in two posts. This point was obviously understood as evidenced by the response dated 17 April 1997. 
30.3. The forms headed, “Request for information on transfer of previous pension rights into the Teachers’ Superannuation Scheme” brought Mrs Faulkner’s simultaneous employment to Capita’s attention. Capita were also in possession of payslips from both institutions. 
30.4. Capita continued to be negligent because they continued to accept contributions from Roehampton from 1998 - 2001 even though this was not permitted because Mrs Faulkner was in receipt of her pension.

30.5. Mrs Faulkner did not receive either of the letters dated 7 June 2001 or August 2001 because they had been incorrectly addressed. She was therefore denied the opportunity of challenging Capita and raising the fact that she was entitled to a pension from  23 December 1998 in any event.
30.6. Capita were wrong in taking until 2001 to establish that Mrs Faulkner’s pension had been improperly paid in 1998. This had the admitted consequence of increasing the overpayment. This situation should have been corrected by June 1999. Had this been so Mrs Faulkner would have taken a day’s break then, although she would have lost the benefit of the Roehampton service from June 1999 onwards, this is of smaller significance than not having a pension based, in part, on Roehampton service prior to June 1999, and accordingly Mrs Faulkner would have been better off, even setting off that part of her pension she received in relation to her June 1999 to 2001 Roehampton service. 
30.7. Mrs Faulkner was not to blame in that she completed the application form in May 1998 without mentioning her continued employment with Roehampton. The form is not clear and has subsequently been changed. Mrs Faulkner was not re-employed by Roehampton on a full-time basis. Rather, she continued to be employed on a part-time basis. The application form does not say, “Please confirm all employment has ceased” or “Please confirm that you are no longer in any other employment” or words to that effect. Mrs Faulkner had not been employed as a teacher for Kensington and had no idea whether she would be re-employed in an educational capacity. She then learned, on 13 May 1998, that she was not going to be re-deployed. That is why, when asked if she would be employed in an educational capacity after her retirement, she answered “Unknown”. Mrs Faulkner answered question 16 correctly and truthfully. Any deficiencies with the form are not her fault, and, in any event, cannot correct capita’s maladministration in not keeping a correct service record and/or remedying the record.
30.8. Question 4 of the form asks whether Mrs Faulkner was in receipt of another pension to which she correctly answered “No”. Mrs Faulkner answered question 6 correctly: she had had no pensionable employment under any other scheme.
30.9. The answers given in the application form had to be read in the context of the information previously volunteered and a reasonable expectation that Teachers’ Pensions would keep accurate, up to date, records. 

30.10. Despite initial protestations to the contrary, Capita have admitted to having been at fault. In its letter to the Ombudsman, dated 30 January 2003, they wrote:
“Unfortunately, her service record had not been correctly maintained at the time of her application and only showed her as being in multiple employment to 31 March 1995 with subsequent employment with Kensington & Chelsea only from 1 April 1995 to 30 April 1998…

Contributions are made on a collective basis rather than an individual basis and are not reconciled to an individual record. The recording mechanism in place for noting multiple employment had failed in her particular case with the result that no such service had been posted to her individual record beyond 31 March 1995. I also recognise that had corrective action been taken earlier the accrual of her overpaid pension would not have been as great.”

30.11. It is clear that none of the Prudential correspondence was before the caseworker who undertook the first investigation.

30.12. Capita are wrong to say that the delay in recovery did not prejudice Mrs Faulkner. The delay in realising the error in granting the pension and the subsequent delay in seeking to recover the pension has increased the amount or failed to decrease the amount Capita have sought to recover.
30.13. Had Mrs Faulkner taken a one day break from service with Roehampton in April 1998 she would have been entitled to the pension she did receive from 1 May 1998. It is acknowledged that employment after the day’s break in service would not have been pensionable. 

30.14. Mrs Faulkner could have taken her pension in any event at age 60 on 23 December 1998 which again would have reduced the amount which she had to repay.
30.15. Mrs Faulkner did not receive a letter of 16 June 1998 or Leaflet 192. The letter dated 16 July 1998 indicates that TPA were still calculating Mrs Faulkner’s pension at that time and Mrs Faulkner did not receive her first pension payment until 21 August 1998. It is unlikely that TPA could have sent a letter on 16 June before the actual benefits were calculated.
Nature of Loss 

30.16
Capita’s submission, that Mrs Faulkner is better off now, ignores the following points:
30.16.1
Had her service record been properly maintained her multiple employment would have been apparent and she could lawfully have taken her pension in 1998 which would have included her Roehampton service.
30.16.2
Instead, she has to make a repayment of £23,463.68 which she would not have had to, if the service record had been adequately maintained.
30.16.3
From 1998 – 2001 she did not receive the benefit of her Roehampton service as her 1998 pension was clearly calculated only on the basis of her Kensington service.
30.16.4
Mrs Faulkner did not receive a lump sum payment of £17,321.76 in 1998. She received £12,328.73. Nor did she receive a pension of £6,147.36 from May 2001. Even allowing for the £110 deduction this is appreciably higher than the actual sums received. 
30.16.5
The higher gross pension paid from May 2001 reflects service from 1998 – 2001 and, more importantly, all her Roehampton service prior to 1998. She is receiving a smaller pension than she should be on any basis and is worse off than if she had lawfully received a pension from 1998 based on both Kensington and Roehampton service.
30.16.6
If Mrs Faulkner’s primary case is accepted, and she is not required to pay back any of the £23,463.68, then the issue of change of position does not arise. If that is not the case then Mrs Faulkner did change her position. She made a number of substantial one off and repeated purchases which were made on the basis that she had received a lump sum payment of more than £12,000 and increased pension payments, as follows:
30.16.6.1
In 1998 she arranged a holiday for herself, her partner and two sons to India which cost £3,000.
30.16.6.2
She postponed taking her State Pension.
30.16.6.3
In December 1999, she arranged a holiday to China for herself and her partner, at a cost of £1,000.

30.16.6.4
She purchased a kiln for £900, a wheel for £700, an electrical timing device and storage for clay for £500.
30.16.6.5
She had extension to her house built costing £15,000.
30.16.6.6
In 1998, Mrs Faulkner’s mother developed Parkinsons disease. Because of the pension payments, Mrs Faulkner was able to spend weekends with her mother which incurred train fairs at £17.50 for every trip. She paid for a gardener and supplied food for her mother’s freezer making a total cost of £1,000.
30.16.6.7
Because of the pension payments she was able to provide Meals on Wheels and Home Care from 1998 – 2001. This home care cost approximately £2,500 from 1998 – 1999.
30.16.6.8
In 1999, Mrs Faulkner’s mother was moved into a Nursing Home for nine months before she died on 1 May 2000. The fees for full board an Nursing Care were £250 a week. The bill for the Nursing Home was about £9,000 paid on a monthly basis from 1999 – 2000.
30.16.6.9
In 2000, Mrs Faulkner paid for her and her partner to travel to Cape Town to visit her partner’s father who was ill. The trip cost £500.
30.16.6.10
Mrs Faulkner purchased curtains, household goods, washing machine, tumble drier and bed linen valued at over £3,000 which she would not otherwise have done or been able to had she not been in receipt of her pension. 
30.16.6.11
In 1999, Mrs Faulkner purchased three paintings all valued at £750 each, a total of £2,250. 

30.17
Mrs Faulkner’s loss is:
30.17.1
£23,463.68 “overpayment” which TPA has claimed back.
30.17.2
The difference between the 2001 pension of £6,147.36 and the 1998 pension of £4,210.64 over 3 years = £5,810.16.
30.17.3
The difference between the 2001 lump sum of £18,442.09 and the 1998 lump sum of £12,631.90 = £5,810.19.
30.17.4
The loss of her discretionary enhancement.
Total  = £35,084.03.
30.18
Mrs Faulkner disagrees with the figures which Capita claim are the pension which she received. Additionally, Mrs Faulkner received a lump sum on 27 July 1998 of £12,328.73. This differs from the figure Capita give of £12,631.90 and she did not receive a further lump sum in 2001.
31.
Capita, through their representative, submit: 
31.1
The first pension was wrongly paid because it was paid (1) ultra vires the rules of the scheme (2) by mistake (Capita was mistaken as to Mrs Faulkner’s ability to claim such a pension and (3) by a misrepresentation on the part of Mrs Faulkner for failing to indicate anywhere on the form, when applying for the first pension, that she would be continuing to work with another employer. 
31.2
Capita have tried to resolve the repayment issue in a way that is fair. Capita have been informed that it would be hard on Mrs Faulkner to repay the entire amount under the first pension in one instalment. Therefore, they have reclaimed the wrongly paid amount from the later pension which Mrs Faulkner is in receipt of. On 2 November 2006, the outstanding debt was £1,454.12 which will have been cleared by January 2008.
31.3
There is nothing in the complaint by Mrs Faulkner as reformulated or at all which should affect the decision reached by the Pensions Ombudsman in 2003.
31.4
Much is made of Capita’s record keeping system. The scheme is a large scheme. It covers all the teachers in England and Wales: Active members: 578,317; Deferred members: 412,546; Pensioners: 503,071. It is dependent upon the participants [ie the members and employers] of the scheme providing correct details at the correct time. 
31.5
It is not Capita’s responsibility to maintain a multiple service record. That is a matter for the relevant employer. Capita does not record individual members’ contributions. This has been agreed by the Audit Commission, as the calculation of retirement benefits does not depend on the amount of pension contributions paid but is based on the individual’s total reckonable service and their final average salary.
31.6
There is nothing in the evidence or argument that supports Mrs Faulkner’s contention that Capita failed to keep adequate records with the consequence that it did not spot that, on being made redundant from RBKC in 1998, she continued in pensionable employment with Roehampton.
31.7
The letter dated 2 February 1997 is written primarily on the footing that Mrs Faulkner wished to pay contributions into Teachers’ Pension Scheme from 1978-1984. It is true that she asks, “how are different pensions funds organised to deal with retirement in two different posts at different times?” but it is scarcely credible that a reasonable observer in Capita’s position is supposed to infer from that precisely what Mrs Faulkner’s position was, or indeed would be, at retirement. 
31.8
There is nothing in the forms headed “Request for information on transfer of pension rights in Teacher’s Pension Scheme” filled in by Mrs Faulkner to suggest that the details of the posts that she has in 1997 will continue to be the same when it comes to Mrs Faulkner seeking her pension in the future.
31.9
Capita were not on notice of Mrs Faulkner’s multiple employment at the material time. The material time is the time when Mrs Faulkner sought payment of her pension. The reason Capita were not on notice was because nowhere on the material form “Application for Premature Retirement Benefits” is there any indication that Mrs Faulkner would not be ceasing pensionable service entirely at the date of her retirement, and that is so despite the specific questions on the form to elicit this information.
31.10
Question 4 of the form asks whether the applicant has “any other public service pensions”. The note to the question states “these details are needed to decide whether your benefits will be affected by other pensions you receive or by other pensionable employment”. Mrs Faulkner answered “no” despite her claim that she thought she had two separate pension schemes in respect of her teaching.
31.11
Question 6 asks, “Have you had any pensionable employment other than that under Teachers’ Pension Scheme”. Mrs Faulkner answered “No”.
31.12
Question 16 asks, “Will you be employed in an educational capacity after your retirement?” Mrs Faulkner answered “Unknown”. This was simply wrong. It is clearly stated in the Notes that “subsequent teaching employment may result in the reduction or suspension of your pension”. Had Mrs Faulkner answered “yes”, which she clearly should have done, given the continuing employment with Roehampton, there is little doubt that the premature pension payment would not have been made.
31.13
The contention that, because Mrs Faulkner merely “continued” to be employed on a “part-time” basis, she in fact answered the form correctly, does not stand up to scrutiny. A reasonable observer in Capita’s shoes would conclude that Mrs Faulkner did not know whether she would be employed in an educational capacity. As a result of continuing to work at Roehampton, Mrs Faulkner answered question 16 incorrectly.
31.14
The emphasis on “part time” and “continuation” of employment, is made by Mrs Faulkner’s legal advisors because they are looking to the first note (and only the first) to question 16 which states that, “benefits cannot be paid if on ending your present post you immediately re-enter full time pensionable teaching employment. If there is no break in pensionable employment no benefits are payable”. Mrs Faulkner’s construction is wrong because notes to questions do not override the literal words of the question. It is the question that is important and she answered it incorrectly. Further, the second note makes it plain that, “subsequent teaching employment may result in the reduction or suspension of your pension”. 
31.15
Mrs Faulkner’s construction of the first note makes no sense. Her construction is that, because there is no “re-entering”, but rather a seamless continuation of employment with Roehampton, her situation is not covered. But if the note meant that, it would make no sense. That is because the second clause of the first note expressly says that, if “there is no break in pensionable employment no benefits are payable”. That is of course the situation Mrs Faulkner finds herself in. 
31.16
Capita, as pension administrators, owe no duty of care to spot errors made by scheme members (particularly when the information is something the scheme member is in a better position to know the facts about). A pension scheme administrator cannot be taken to have notice of all information provided to it by the scheme member at any time and by any means.
31.17
Mrs Faulkner was put on notice of the consequences of continued employment in the preamble to question 16 which notified her that, “Benefits cannot be paid, if on ending your present post, you immediately re-enter full time pensionable teaching. If there is no break in pensionable employment, no benefits are payable.” In addition, after Mrs Faulkner’s application had been processed, Capita sent her a standard letter dated 16 July 1998 (erroneously referred to as 16 June 1998 in previous submissions) confirming that her pension and lump sum had been awarded. This letter would have been sent at the same time as the letter of the same date to RBKC. In particular the letter to Mrs Faulkner stated: 

“I am pleased to confirm that a pension and lump sum have been awarded to you under the Teachers’ Pensions Regulations. You will see from the statement that the benefits have been calculated using the salary details entered on your retirement application form. If we are notified of any changes to your salary details your benefits will be recalculated. 
If there has been any change to the declaration you have made about your retirement date please inform Teachers’ Pensions immediately…

It is extremely important that you read the enclosed leaflet 192 which explains in detail how and when re-employment could affect your pension payments…

You should be aware that a return to work after an award of benefits could potentially result in the suspension of your pension.”
Leaflet 192 states:

“If your employer has agreed to premature retirement on the grounds of redundancy or organisational efficiency you cannot return to work, even with a different employer, unless you have a break of at least one day. If your service is continuous you cannot be regarded as retired under the regulations and benefits are not payable.”

31.18 Capita were not inactive between March 1999 and 22 May 2001. Prudential’s letter of 29 March 1999 was answered in full on 22 April 1999. The reason Capita were not aware of Mrs Faulkner’s ongoing contributions was because Roehampton’s annual returns for the previous three years had not contained any record of Mrs Faulkner’s employment.
31.19 Capita responded to Prudential’s letter of 29 June 2000 on 1 August 2000. The letter was correctly addressed and was received by Roehampton, who confirmed on 8 August 2000 that Mrs Faulkner had not taken a break in service. Consequently, in early September 2000, Capita referred Mrs Faulkner’s case to the Department for Education and Skills who did not respond until May 2001. 
31.20 A Scheme Administrator cannot properly be expected to go back through its records and double check every member’s individual circumstances every time it receives a piece of correspondence in relation to that member.
31.21 The only party who might be prejudiced by a time interval between making a mistaken overpayment and then subsequently seeking its recovery is Capita, the administrator of the Scheme (and those funding the scheme to the extent that Capita is not obliged or is unable to repay the deficit). The longer the repayment claim takes, the more risky it is for Capita. Mrs Faulkner is no worse off in terms of her rightful entitlement. In the period 1998 – 2001 she was in receipt of monies that she had no right to keep. From 2001, she was in receipt of her rightful pension.
31.22 The awarding of PRB is made by an employer on the condition that the person is to leave pensionable employment because they are being made redundant or because of organisational efficiency. It is highly unlikely that the two employers (Kensington and Roehampton) were unaware of each other. Since 1985, Mrs Faulkner had been employed by both Roehampton and Kensington. In 1992, Mrs Faulkner’s days at work at Roehampton were Mondays, Tuesdays and Thursdays. This changed in 1994 to Thursdays and Fridays, no doubt because Mrs Faulkner must have had to re-jig her commitments with Kensington. If Kensington was aware of Mrs Faulkner’s continuing employment with Roehampton, then it was acting in breach of the statutory regulations in offering her premature retirement. If Roehampton was aware of the Kensington employment, and that Mrs Faulkner had left that employment and obtained PRB it was acting in breach of the statutory regulations in deducting pension contributions from Mrs Faulkner’s salary.
31.23 The service record for each member of the Scheme is maintained by the relevant employer and submitted to Capita in that employer’s annual return. If Capita did not receive details of Mrs Faulkner’s Roehampton service for the period 1995 – 1998, that must be because her service was not included on Roehampton’s annual returns for that period. Mrs Faulkner’s Roehampton service records for 1995 – 1998 have since been requested by Capita, provided by the employer and included in Mrs Faulkner’s service and pension calculations. 
31.24 It has emerged for the first time that Mrs Faulkner was employed by Kensington as an Art Consultant, and not as a primary school teacher. Capita relies on the employer and the scheme member filling in the necessary information correctly. It may well be that her service would not have been considered as pensionable employment in the Scheme at all had this been properly disclosed. 

Nature of Loss 
31.25 This is not a case where Mrs Faulkner has received a windfall payment which she must now repay, being left with nothing. This case essentially concerns a benefits adjustment following a mistaken early pension payment. Capita is only deducting from Mrs Faulkner’s pension the difference between what she is lawfully entitled to (on retirement in 2001) and what she received earlier than she ought to have done (in 1998 – 2001). 
31.26 Mrs Faulkner has suffered no loss and is in a better position now than she would have been had she retained the earlier pension and foregone the pension which she is now in receipt of:
(1) The retirement benefits from the Scheme in 1998 were a pension of £4,210.64 and a lump sum of £12,631.90;

(2) The retirement benefits from the Scheme in 2001 were a pension of £6,147.36 and  lump sum of £18,442.09;

(3) Comparing the actual awards payable as at 1 September 2001 (Age benefits and the EFE [Elected Further Employment]) with the two awards payable at 1 April 1998 – the Premature award based on reckonable service and salaries up to 1 May 1998 (including the Roehampton service) and the EFE payable on 1 September 2004 and their current worth Mrs Faulkner is better off.
Pension




2001 Awards

Current Value

Age 

6,147.36

6,872.13

EFE

674.39


705.14
Total 

6,821.75

7,577.27



1998 Awards

Current Value

Premature
4,561.48

5,520.30
EFE

1,212.44

1,267.73

Total 

5,773.92

6,788.03

Lump Sum


2001 Award

Age
18,442.09 [including Mrs Faulkner’s Roehampton service for the period 1995-1998]
EFE

2,023.17

Total 

20,465.26



1998 Award 
Premature
13,684.44 [including Mrs Faulkner’s Roehampton service for the period 1995-1998] 
EFE

3,637.32

Total 

17,321.76 
31.27
Mrs Faulkner received her lump sum payment of £12,631.90 [excluding her Roehampton service for the period 1995-1998] in two instalments; £12,328.73 from Capita and £303.17 from her employer. 

31.28
The lump sum of £18,442.09 was not paid as it was applied in part repayment of the sums previously paid in error. 

31.29
Mrs Faulkner seeks a double recovery. On the one hand, she is asking to keep the 1998 benefits, as well as her 2001 pension, whilst on the other to receive the difference between the two amounts. Further, she is seeking a pension which her legal advisors openly acknowledge as illegal. 
31.30
The fluctuations in pension payments are all as a result of the changes in tax codes by HM Revenue and Customs.
31.31
Mrs Faulkner is better off having retired in 2001, because she has benefited from the three years’ service she has accrued. In addition, she has not paid any interest on the monies she received during the period 1998 – 2001; she has therefore had the benefit of those sums (both pension and lump sum) interest free.  
CONCLUSIONS

32. I have been asked to consider holding an oral hearing specifically to consider the matter of the letter of 16 June 1998. In my opinion, little if anything would now be gained from this as Capita’s representatives have, since the request was made, confirmed that there was no letter of 16 June 1998. They have submitted that the letter of 16 July 1998, which would have been issued at the same time as the letter of the same date to RBKC. 
33. Mr Justice Parks ordered that the matter should be remitted back to this office to be reconsidered in light of the additional arguments put forward in Counsel’s   skeleton argument, dated 23 May 2005, and with particular reference to the following questions:

“whether the Appellant has suffered loss and, if so, what;

whether the Second Respondent [Teachers’ Pensions Agency] was guilty of maladministration;

whether any loss was in consequence of any such maladministration.” 

34. There are three distinct areas to this complaint. The first is in relation to the service and contribution records maintained by Capita. The second issue is the form completed by Mrs Faulkner when applying for the PRB and finally, whether Mrs Faulkner was prejudiced by the time interval between Capita making the mistaken overpayment and subsequently seeking its recovery. 
35. Mrs Faulkner’s representatives contend that Capita should at least have been aware from the information provided to them by Mrs Faulkner before 1 May 1998, that she was in multiple employment. It is clear that the correspondence referred to by Mrs Faulkner’s representatives highlights, in one way or another, that Mrs Faulkner was employed simultaneously by both Roehampton and RBKC. However, as Capita themselves have stated, during the previous investigation of this complaint, “the recording mechanism in place for noting of multiple employment had failed in her particular case”, thus I see no benefit in pursuing this point further. Capita’s failure to record that Mrs Faulkner was in multiple employment is maladministration. 
36. Mrs Faulkner’s representatives submit that a consequence of Capita’s failure to keep adequate records was that it did not spot that, on being made redundant from RBKC in 1998, Mrs Faulkner continued in pensionable employment with Roehampton. I see no merit in this particular argument. Even had Capita been aware that Mrs Faulkner was employed simultaneously by RBKC and Roehampton, it does not follow that they should automatically have been aware that Mrs Faulkner continued to work for Roehampton after 1 May 1998. Capita could only have known that if they were so informed, and the mechanism for giving that information was by way of the Application for PRB form. 
37. Mrs Faulkner’s representatives argue that she was not to blame for completing the Application for PRB form without mentioning her continued employment with Roehampton. I see nothing wrong in the answers Mrs Faulkner gave to questions 4 or 6. After all, the only public service pension scheme she had ever been a member of was Teachers’ Pension Scheme. The key answer was the one she gave to question 16, “Will you be employed in an educational capacity after your retirement date?”, to which Mrs Faulkner answered “Unknown”. Mrs Faulkner’s representatives say she gave that answer because she was not re-employed by Roehampton on a full-time basis. Rather, they say, she continued to be employed on a part-time basis. I have some sympathy with this argument, as there is clear reference to full-time employment in the notes and I can understand how that reference may have confused Mrs Faulkner. However, if Mrs Faulkner believed she was being asked whether she was to continue in full-time educational employment I would have expected her to answer “No”. After all, she certainly knew she was continuing in educational employment on a part-time basis with Roehampton.
38. Conversely, Mrs Faulkner’s representatives also contend that she had no idea, when she completed the form, whether she would be re-employed in an educational capacity at all and that she answered ”Unknown” because she only learned on 13 May 1998 that she was not going to be re-deployed by RKBC. I agree that, on 1 May 1998, Mrs Faulkner didn’t know whether she would be re-deployed by RKBC, but she certainly knew at that time that she was continuing in employment with Roehampton. Therefore, why did she not simply answer “Yes”, she did not have to await the outcome of the interview to be able to do that? Either way, if Mrs Faulkner was unsure about the information she was giving on the form it might reasonably have been expected that she should have sought help from either of her employers or Capita, particularly given the importance of ensuring the information was correct. In any event, I do not see how Capita can be held responsible for information provided by Mrs Faulkner that only she and Roehampton could have known. 

39. Turning now to consider whether Mrs Faulkner was prejudiced by the time interval between Capita making the mistaken overpayment and subsequently seeking its recovery. Capita argue that Mrs Faulkner was put on notice of the consequences of continued employment, not only by the notes on the form, but also their letter of 16 July 1998. I am conscious that Mrs Faulkner says she did not receive Leaflet 192 and that she has not provided a copy of the 16 July 1998 letter with her submissions. It may well be the case that the 16 July 1998 letter and Leaflet 192 have never been in Mrs Faulkner’s possession, nonetheless, Mrs Faulkner did have the form and the accompanying notes which are clear that, in order to be eligible for PRB, it is necessary to either cease all pensionable employment, or take a break in service, with the result that service after retirement is not pensionable.
40. Capita submit that they were not aware of Mrs Faulkner’s ongoing contributions because Roehampton’s annual returns for the previous three years had not contained any record of Mrs Faulkner’s employment. Prudential clearly advised Capita on 29 March 1999 that Mrs Faulkner was in receipt of retirement benefits, but was still working for Roehampton. However, given that Roehampton had not declared that Mrs Faulkner was still making contributions to the Scheme, I see nothing wrong in Capita’s response to Prudential, on 22 April 1999. Capita cannot be held responsible for Roehampton’s failure to include Mrs Faulkner’s details in their annual returns.   
41. Again, after receiving Prudential’s letter of 29 June 2000, Capita took action and on  1 August 2000 wrote to Roehampton to check if Mrs Faulkner had taken a break in pensionable service.  Capita submit that, on receipt of Roehampton’s response, they referred the matter to the DfES but say they did not respond until May 2001.  Albeit, Capita might have responded to the letter of 29 June 2000 a little quicker, I do not see that that they can be held responsible for any delay.  
42. Mrs Faulkner’s representatives contend that Capita were negligent because they continued to accept contributions after 1 May 1998. The Regulations are clear that the responsibility for keeping service records, and deducting the correct contributions, lies with the employer and not Capita. Capita have provided a reasonable explanation, one that I accept, as to how this works in practice. I see nothing wrong in Capita continuing to accept contributions paid by Mrs Faulkner whilst they remained unaware that she had not taken a break in service.

43. Mrs Faulkner’s representatives submit she would have taken a break in service in May 1998 had she known this was necessary. As identified above, this should have been clear to her from the notes accompanying the PRB form. I observe however that, had she taken a break at that time, she would not have accrued any further pensionable service in any event.  
44. I now consider whether Mrs Faulkner has suffered any financial loss. 
45. Mrs Faulkner’s representatives argue that, had her service record been properly maintained, her multiple employment would have been apparent and she could lawfully have taken her pension in 1998, which would have included her Roehampton service. Whilst this is true, she would not then have benefited from the additional service accrued between 1998 and 2001. 
46. Mrs Faulkner’s representatives submit that she has suffered financial losses in excess of £35,000. They claim that, not only should Mrs Faulkner not have repaid the £23,463.68 “overpayment”, but that she is also entitled to the difference between the 2001 pension and the 1998 pension. That cannot be right. The argument put forward suggests that Mrs Faulkner became entitled to the 2001 pension with effect from 1998. These are sums to which she simply is not entitled. This would allow her to obtain pension benefits for a period where she remained in pensionable employment but also to retain the 1998 lump sum and obtain the difference between the 1998 lump sum and the 2001 lump sum. 
47. The annual pension paid to Mrs Faulkner with effect from 1 May 1998 amounted to £4,561.48. She also received a lump sum amounting to £12,631.90.
48. The current value of the 1998 pension is now £5,520.30. This is the same amount Mrs Faulkner would have received had she taken a day’s break in service. The gross pension (before deduction of the overpaid amount) Mrs Faulkner received from May 2001 amounted to £6,147.36 (current value £6,872.13). Clearly, Mrs Faulkner has benefited by retiring at a later date, as she now receives a much higher pension than she would have had she retired in May 1998. On that basis, I conclude that Mrs Faulkner has not suffered any injustice as a consequence of having to repay the overpaid PRB.  
49. I note Mrs Faulkner’s argument that, even allowing for the £110 deduction, she did not receive a pension of £6,147.36 from May 2001. The annual pension figures provided by Capita are gross, however the figures Mrs Faulkner relies on are those taken from her bank statements and would, of course, be net of deductions such as income tax.
50. Mrs Faulkner argues a change of position. She says she made a number of substantial one off and repeated purchases which were made on the basis that she had received a lump sum payment of more than £12,000 and an increased pension. Mrs Faulkner has provided an impressive list of the purchases she says she made on receipt of the lump sum of £12,631.90 which I note actually amount to nearly £24,000. Further, she contends that, because of the pension payments, she was able to visit her elderly mother each weekend, provide her with Home Care, Meals on Wheels, a gardener, stock her freezer and eventually, until her mother died, pay the Nursing Home fees.  
51. Change of position, which has developed from the equitable doctrine of estoppel, enables the recipient of an overpayment to claim that, in reliance on the overpayment made, she changed her position so that it would now be unfair to have to repay the money, either in full or in part. Case law has established certain principles: the recipient must have been unaware that overpayments had been made; there must be a causal link between the change of position and receipt of the overpayment (i.e. but for the overpayment the expenditure would not have been incurred); and the action taken must be irreversible. The end result being that it would be inequitable to seek full recovery.
52. The position is clear as far as the expenditure identified by Mrs Faulkner in looking after her mother when she became ill is concerned. There can be no causal link between the change of position and the receipt of the overpayment. Sadly, Mrs Faulkner’s mother would have fallen ill in any event.  I am not persuaded that Mrs Faulkner would not in any event have incurred this expenditure given the family connection and circumstances.

53. As regards the other purchases, those purchases amount to some £24,000. It is therefore clear that some, if not all, of those purchases would, or could, have been made regardless of the overpayment. 
54. I observe also that the “change of position” argument has been introduced relatively late in the day.  In circumstances where expenditure has been incurred which would not otherwise have been, it is perhaps more usual for this to be uppermost in a person’s mind, rather than what appears to be an afterthought, which I find somewhat perplexing.  I am not therefore persuaded that Mrs Faulkner has a legitimate change of position defence. In any event, she has not provided me with any documentary evidence to validate her claim and the lack of evidence means that I am unable to uphold her request that I direct Capita to refrain from recovering the full amount.
55. Having considered Mrs Faulkner’s complaints in the light of the additional arguments put forward in Counsel’s skeleton argument, dated 23 May 2005, and with particular reference to the questions set out in paragraph 33, I do not uphold this complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

25 September 2007
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