M00866


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr S P Brennan

	Scheme
	:
	LRT Pension Fund

	Respondent
	:
	LRT Pension Fund Trustee Company Limited (the Trustee)


MATTERS FOR DETERMINATION 

1. On 29 July 2003 I determined a complaint brought by Mr Brennan against the Trustee.  Mr Brennan appealed against this decision on five grounds. The Court upheld one of the five grounds of Mr Brennan’s appeal.  Consequently, his complaint was remitted to me for reconsideration of one matter.
2. That is Mr Brennan’s claim that at a meeting on 21 September 1992 with Mr Morris, an administrator employed by the Trustee, assurance were given to Mr Brennan that there was no possibility of his ill-health pension being stopped in the future, provided he did not resume working for London Regional Transport (LRT).  Mr Brennan says that had he known the Trustee could at any time have terminated his ill-health pension he would never have accepted early retirement on grounds of ill-health.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS OF THE SCHEME

4. Rules made in accordance with the Trust Deed came into force on 1 April 1989 (the 1989 Rules).  Rule  19(3) provides:

“The pension payable under this Rule (excepting under paragraph (2)(a)) shall be payable from the date of his leaving Service for the lifetime of the Member, provided that if he is at any time, whether before or after he leaves Service, in the opinion of the Trustees, capable of earning an income, or if the Member does not supply evidence of continued ill-health satisfactory to the Trustees when requested, the Trustees at their discretion may vary or suspend his pension as they deem the circumstances justify.”

5. On 16 July 1993 a supplementary deed (the 1993 Deed) was executed by an order (the Consent Order) of the Chancery Division of the High Court of Justice made by Mr Justice Knox on 11 May 1993.  The Trustees were directed to amend the 1989 Rules, through the execution of the 1993 Deed, for the purposes of giving effect to or amplifying the declaration contained in the Court Order.  Rule 19(3) of the Rules is identical to rule 19(3) of the rules attaching to the 1993 Deed.

6. The 1989 Rules have since been superseded by the rules which came into force on 8 January 2002 (the 2002 Rules).  Rule 19(5) of the 2002 Rules provides:

“The Trustees may in their absolute discretion vary or suspend the pension payable under Rule 19(2)(b) or (c) or 19(4) as they deem the circumstances justify if the Member:

(a) is, in the opinion of the Trustees, at any time (in the case of a Member leaving Service, whether before or after he leaves Service) capable of earning an income; or

(b) does not when so requested supply evidence of continued ill-health satisfactory to the Trustees.”

MATERIAL FACTS

7. Mr Brennan was employed by LRT in 1975 and, having obtained his PCV licence, began driving buses.  In March 1991 he suffered a period of unconsciousness while driving his bus on duty.  He also suffered a period of faintness in January 1992 while driving his bus.

8. Following medical tests, one of LRT’s medical officers, Dr Olivia Carlton, stated that Mr Brennan was unfit for PCV driving for the foreseeable future and, if he could not be placed in appropriate non-driving work, LRT would have no option but to terminate his employment on medical grounds.

9. In August 1992 Mr Brennan was told by LRT that he was being dismissed due to ill-health.

10. On 10 September 1992 the head of LRT’s medical service sent a memorandum to the secretary to the Scheme stating:

“It would seem that the bar on PCV driving will persist for some time (ie over three years).  Mr Brennan is, of course, probably suitable for gainful employment in another area where there is no safety hazard.”

11. On 22 September 1992 the Trustee wrote to Mr Brennan as follows:

“Further to our previous correspondence, I now enclose details of your optional benefits from the [Scheme].

When you have decided which benefits you wish to receive would you please complete the option forms appropriately and return them to this office in the envelope provided.  If you require any further information in completing the forms please telephone, write call at the address shown above.

However, I would advise you that your ill-health pension is only payable for so long as you remain unfit for employment.  Under the Fund’s rules, if you recover sufficiently in health to be able to earn an income, the Management Committee can vary or suspend your pension until age 62 when it would be payable again.

I shall write to you in a few months to establish the position but if you recover in the meantime, please let me know.”

12. Mr Brennan denies receiving this letter until a year later. Although he has completed an options form, he says this was handed to him at a meeting on 21 September rather than being enclosed with the letter.

13. On 15 February 1994 in connection with an unfair dismissal claim Mr Brennan’s solicitors, White Ryland, wrote to LRT stating:

“Our client informs us that although he is very near the date when he could have accepted redundancy payment of approximately £20,000 he was persuaded by Mr McLellan the garage manager at Shepherds Bush, to accept a pension.  Mr McLellan, who made representations as your agent in front of the Union Representative Mr Mulaine, induced our client to accept (t)he pension rather than wait for redundancy.  Our client understood that when he accepted the pension it would continue whether his health improved or not and he entered into the pension on 21 September 1992 and was informed by Mr McLellan that the only circumstances in which he would lose the pension would be if he worked for London Transport or any of its subsidiary companies.  However, he was informed that he might receive a reduction in his pension if he earned a normal bus driver’s wage in another job.

On 22 September 1992 a letter was sent to him which he did not receive advising him that the pension was only payable while he continued to be unfit for employment.  Although this letter was dated 22 September 1992 it did not come to his attention until 4 November 1993 when he went to the pension head office and received a copy of that letter.  Apparently he was not allowed to stay the extra three weeks which would have enabled him to apply for the redundancy payment and he therefore suffered a considerable loss due to this misrepresentation.  At the time that he returned to the garage to work in September there were vacancies for other jobs such as conductor or bus cleaners which he would have been tot<sic> accept.  However, the garage manager retired him as medically unfit though this was not the case and he accepted the pension.”

14. LRT responded on 12 April 1994 as follows:

“On 14 August Mr McLellan, the Operating Manager for Shepherds Bush Garage, interviewed Mr Brennan and as he was unable to drive a bus for the foreseeable future and as no alternative employment could be found his employment was terminated on medical grounds.

A member of staff cannot be medically retired and is never told that they are guaranteed an ill health pension.  The London Transport Pension Fund is an independent company and it is they who decide who receives an ill health pension.  Your client was not given a choice by Mr McLellan as he did not have a choice.  At no time did Mr McLellan make any promises regarding Mr Brennan’s pension as he was not in a position to do so.  Also, at no time was redundancy an option to Mr Brennan and it is disputed that Mr Brennan returned to work for two weeks in September 1993, as his medical termination had already taken effect.”      

15. Mr Brennan’s medical condition was monitored by the Trustee by way of annual medical reports from his doctor, Dr A Badat.  The 1997 report stated that Mr Brennan’s current state of health was fine, and the future prognosis good.

16. On 28 July 1997 the Trustee wrote to Mr Brennan’s solicitor stating that, on account of his medical condition, his ill-health pension would cease to be paid for the period after 2 August 1997.

17. In a letter dated 5 August 1997 from Dr Badat to the Trustee, he confirmed that Mr Brennan was 100% fit to do remunerative work.

SUBMISSIONS

18. Mr Brennan says:

18.1. The requirements of my investigations are to confirm whether he was fully made aware of the rules that were in force at the time, as the Trustees would be morally obliged to make him aware of the rules as they apply to the case.  At no time did the Trustees explain to him the existence of the 1989 Rules and how they affected his pension.

18.2. He is confused by references made to the 1989 Rules and previously to the 1993 Deed.  

18.3. He had a meeting on 14 August 1992 with Mr McLellan, the manager at the LRT garage where he was based, in the presence of his (Mr Brennan’s) local union representative, Mr Mulaine.  At this meeting he was informed by Mr McLellan that a decision had been made by LRT’s medical doctor that he was not medically fit to continue driving a PCV bus and was being dismissed on medical grounds.  He asked Mr McLellan what would happen to his pension if he got another job and Mr McLellan replied that as long as he did not work for LRT his pension would continue to be paid for the duration of his life.

18.4. After the meeting with Mr McLellan, he was still unhappy with LRT’s decision to dismiss him on medical grounds, especially as his doctor had passed him fit to work both in April 1992 and two weeks prior to 14 August 1992.  Mr Mulaine suggested that he spoke to Mr Jackson the regional union representative.  When he spoke to Mr Jackson, he was once again assured that as long as he did not work for LRT or its subsidiaries his pension was payable for life.

18.5. He was the third senior employee in terms of his length of service with LRT Buses and would have qualified for redundancy.  A redundancy offer would have been more favourable as he would have received around £24,000 plus 3 months wages in lieu and secured his pension till he was age 60.

18.6. On 21 September 1992 he met with Mr Morris, as he was required to produce his birth certificate and passport as proof of his identity to enable his pension to be paid.  At this meeting he was told by Mr Morris that his pension could be stopped if he ever worked for LRT or any of its subsidiaries as he could not pay into the Scheme and draw out at the same time.

18.7. At his meetings with Mr McLellan, Mr Jackson and Mr Morris not one of them ever mentioned Rule 19(5) or the fact that he would have to provide a medical certificate within a year of getting his pension.  He did not know that Rule 19(5) existed until 1997 when payment of his pension was stopped.

18.8. Had he known in 1992 the conditions on which his pension was being granted, he would have opted for redundancy and not jeopardised his pension.  

19. The Trustee responded:

19.1. Mr Brennan’s meeting with Mr McLellan was first raised in a letter from Mr Brennan’s solicitors to LRT in February 1994 regarding his claim for unfair dismissal against LRT.  The letter from Mr Brennan’s solicitors states “[Mr Brennan] was informed that he might receive a reduction in his pension if he earned a normal bus driver’s wage in another job”.  Whilst this statement is inaccurate, it does indicate that Mr Brennan was aware of the fact that his ill-health pension would be monitored, despite the apparent purpose of the letter alleging that Mr Brennan has been told the pension was guaranteed.

19.2. It is more probable that if anyone did ever tell Mr Brennan that his ill-health pension was guaranteed it was Mr McLellan, rather than Mr Morris.  Mr McLellan had no authority to bind the Trustee by making such a representation, as he is employed by LRT and not the Trustee.  The contents of Mr Brennan’s solicitors’ letter of February 1994 are more plausible than Mr Brennan’s sudden recollection, whilst in Court, 11 years later.  In addition, the allegation concerning Mr Morris was not made by Mr Brennan in his original application to the Pensions Ombudsman, or during the various internal dispute resolution procedures carried out at his request.  

19.3. Mr Morris, who retired in 2002, in his role as pensions administrator of such a large fund as the Scheme would have dealt regularly with issues relating to ill-health pensions, and would have had full knowledge of the rules of the Scheme in this regard.  The allegation made by Mr Brennan implies that Mr Morris was not familiar with the rules of the Scheme and made a statement which he knew to be untrue.  The Trustee does not believe this to be the case.

19.4. Regardless of whether Mr Morris met Mr Brennan on 21 September 1992 and/or what was said or not said to him, it was made clear to Mr Brennan on other occasions that his pension was not guaranteed.  For example the letter of 22 September 1992 from the Trustee to Mr Brennan informed him that his pension was payable only for as long as he remained unfit for employment, and, if he recovered sufficiently in health to be able to earn an income, the Management Committee could vary or suspend his pension until age 62.  Mr Brennan claims that he did not receive this letter until he was handed it in November 1993.  However, the letter had attached to it an option form, which was completed by Mr Brennan, dated 25 September 1992, and returned to the Trustee.  

19.5. Mr Brennan claims that had he known the Trustees could at any time have terminated his ill health pension, he would not have accepted his dismissal on grounds of ill health.  He says that had he remained employed by LRT he would have been able to obtain a redundancy package.  He also states that if LRT had insisted on his dismissal, he would have claimed unfair dismissal.  This is a matter on which LRT, as opposed to the Trustee, is best placed to comment, but the fact remains that LRT did try to find alternative employment for Mr Brennan without success.  Consequently, LRT’s only option was to dismiss Mr Brennan.  LRT would not have continued to employ Mr Brennan and he had no choice about whether it did or not.  It is therefore difficult to understand what loss Mr Brennan is claiming to have suffered as a result of the alleged misrepresentation.

20. On being questioned when he had received the option form which was enclosed in the Trustee’s letter of 22 September 1992 Mr Brennan responded that this document was handed to him by Mr Morris at their meeting on 21 September 1992.

Supporting statements from Mrs Brennan and Mr Mulaine

21. Mr Brennan has provided statements from his wife and Mr Mulaine in support of his claim that the meeting with Mr Morris did take place.  The statement from Mr Mulaine refers to the meeting of 14 August 1992 (see paragraph 14) at which Mr Brennan was informed that a meeting would be arranged for him to see one of the advisors to the Scheme.  Mrs Brennan in her statement confirms that she had accompanied her husband to a meeting with Mr Morris on 21 September 1992.  She also states:

“He [Mr Brennan] also asked Mr Morris as to what would happen in the future if he got another job and asked if his Pension would be jeopardised and if yes he was not going to accept it as there were other roads he could pursue.

I also remember Mr Morris stating to my husband “as long as you don’t work for London Transport or any of it’s subsidiary companies you will continue to receive LRT Pension for the rest of your life” Again I recall this conversation as my husband’s lively hood affects both our futures.”

CONCLUSIONS

22. Mr Brennan states that I am required to confirm whether he was fully made aware of the rules that were in force at the time, as the Trustees would be morally obliged to make him aware of the rules as they applied to the case.  The matter I am required to investigate is defined by the Court and is set out in paragraph 2 above.

23. I can understand Mr Brennan’s confusion regarding the references made to the 1989 Rules and 1993 Deed.  The connection between these two documents is explained in paragraph 5 above.  I do not need to go into this matter any further, except to say that under both documents rule 19(3) is identical and as this rule is central to Mr Brennan’s complaint reference to either document could apply. 

24. The 1989 Rules clearly gave the Trustee discretion to vary or suspend an ill-health pension if in its opinion the member is capable of earning an income.  Mr Brennan claims that at a meeting on 21 September 1992 Mr Morris had assured him that there was no possibility of his ill-health pension being stopped in the future, provided he did not resume working for LRT. The Trustee refutes Mr Brennan’s claim on the grounds that Mr Morris was fully familiar with the provisions of the Scheme and would not therefore have given any such assurance.

25. Mr Brennan has provided statements from both his wife and Mr Mulaine confirming that the meeting did take place. Mrs Brennan corroborates her husband’s claim that Mr Morris had given him an assurance that there was no possibility of his ill health pension being stopped in the future.  This assurance would clearly have been contrary to the provisions of the Scheme with which Mr Morris would have been familiar, as this would have been part of his job as an administrator of the Scheme.

26. The Trustee says that it was made clear to Mr Brennan that there was no guarantee that his pension would continue to be paid to him.  The Trustee point to the letter of 22 September 1992 as evidence of this and also the option form enclosed with that letter which Mr Brennan completed and returned.  Mr Brennan claims that he did not receive this letter until November 1994. On the balance of probabilities I do not accept that claim and its associated assertion that the option form which Mr Brennan had completed was not the one sent with that letter but one handed to him by Mr Morris at a meeting on 21 September 1992. 

27. Even if Mr Morris had given Mr Brennan the assurance he claimed he had received, I am not convinced that Mr Brennan acted to his detriment as a result.  Mr Brennan states that had he known in 1992 that his pension could be varied or suspended in the future, he would have opted for redundancy and protected his pension.  But there is no evidence to show that Mr Brennan had the option to take redundancy instead of an ill-health pension. By the time of the alleged meeting, Mr Brennan had already received notice that he was being dismissed on medical grounds. That dismissal was against Mr Brennan’s will and he contested the matter afterwards.  I see no evidence that he would or could have acted differently if he had understood (as he claims not to have done) that his pension could be stopped if his medical condition changed. 

28. For the reasons given in paragraphs 24 to 27 above, I do not uphold the complaint against the Trustee.   

DAVID LAVERICK

Pensions Ombudsman

13 July 2005
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