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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr John Oughton 

Scheme
:
Aon Bain Hogg Pension scheme

Respondents
:
1. Trustees of the Aon Bain Hogg Pension Scheme

2.  Aon Limited, as employer

MATTERS FOR DETERMINATION (dated 12 September 2002)

1. Mr Oughton says that, contrary to an announcement made in 1992 by Bain Clarkson Limited (the Company) that there would be no actuarial reduction to retirement benefits between the ages of 60 and 65, he has now been informed that if he were to take early retirement under the Aon Bain Hogg Pension Scheme (the Scheme) his benefits will be reduced by whatever actuarial factor is necessary to ensure that the early retirement is cost neutral to the Scheme.

2. He alleges that the Trustees failed to ensure that the Rules of the Scheme reflected the benefits promised in 1992, and/or the Company, having realised the cost of providing early retirement benefits, is trying to get out of the promises made in 1992.

3. Mr Oughton asks me to find that there should be no actuarial reduction to benefits payable to him on early retirement, and that the "cost neutral" requirement should be disregarded so that his benefits are based on final salary.  

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

5. The Scheme and the Company have both undergone some changes of name.  These changes are not material for the purposes of my investigation and references in this determination to the Scheme and the Company refer to Mr Oughton's pension scheme and employer at all relevant times, by whichever name they were then known.  

6. Mr Oughton was born on 16 November 1950 and he joined the Scheme in November 1975.  From 1990 to 1994 he received a number of documents which contained information about early retirement under the Scheme.

7. In December 1990 the Company, following a decision from the European Court, wrote to members of staff about the harmonisation of pension ages for men and women.  The letter stated,

“We appreciate that some employees may wish to retire before 65.  The Company will continue to allow this to be possible, although early retirement must depend on the needs of the business.  Each application will be considered individually and sympathetically….. it has been decided that now is an appropriate time to improve the basis upon which early retirement pensions are granted.  Full details of the changes will be available shortly.”

8. In about January 1991, the Company sent its employees a document entitled “Our people are special”, which summarised employee benefits including pensions.  The benefits under the Scheme were listed in brief, and included the following:

“You may retire before the normal Retirement Age, with the company’s consent, but not before you reach the age of 50.

“If you do retire early, then your pension will be reduced by 3% for each year between 60 and 65 and then by 4% for each year before aged 60 at which you retire.

“It is the intention to further improve the early retirement provisions so that for employees aged between 60 and 65 and retiring on or after 1st April 1994 the reduction will be 2% pa.  From 1st April 1995 it will be 1% pa and the reduction for those retiring between 60 and 65 will be removed from 1st April 1996.  The 4% reduction for retirement before the age of 60 continues.”

There is no indication as to whether this section applied to deferred as well as active members.  

9. In December 1992, the Company sent its employees a notice headed “Group Pension Scheme” (the 1992 letter).  This is the document in which, Mr Oughton says, the Company promised not to reduce benefits paid on early retirement.  The notice said: 

 “During 1990 the Scheme was reviewed…the Company stated its intention that, by 1996, the early retirement factor would be removed completely for those members of the staff retiring from age 60 to 65.

“I am pleased to advise you that… the Company has decided to bring forward their commitment to enhance the early retirement provision.  


“Where an application is accepted for early retirement from a staff member …… [and] the member of staff is aged between 50 and 60, the 4% rate of actuarial reduction for each year up to age 60 will continue to apply but there will be no actuarial reduction for the years beyond age 60.”

10. In 1994 the Scheme itself was amended by repealing the provisions of previous Trust Deeds and replacing them with a definitive Trust Deed, dated 9 March 1994 (the 1994 Rules).  The Rules were effective from 1 January 1993.  

11. Section 1 of the 1994 Rules provides for a Normal Retirement Age (NRA) of 65

12. Section 9 of the 1994 Rules deals with preservation of benefits on leaving pensionable service and applies to Members leaving pensionable service before reaching NRA.  Section 9.9 provides:

“Discretionary powers for Trustees to bring Short Service Benefits into payment 

If a person who has been awarded Short Service Benefits falls ill or suffers some other incapacity before reaching Normal Retirement Date, the Short Service Benefits (reduced, if appropriate in accordance with Rule 6.4) may be brought into payment immediately if it is established to the satisfaction of the Trustees that his illness or incapacity would have led to retirement on medical grounds had he remained a Member.”

13. In January 1994 the Scheme booklet was published.  (Though it is dated before the 1994 Rules were executed, it nevertheless reflects those Rules, and continued to be applicable until 2002).  Section 8 of the booklet deals with retirement before normal retirement date.  It says:

“With the agreement of the Company you may retire before you reach age 65…

“Unless you are retiring in serious ill health, your pension will be reduced by one third percent for each month that retirement is earlier than your 60th birthday to allow for early payment.  You will see that no such reduction will be made if you are retiring after your 60th birthday.” 

Section 15 of the booklet provides a summary of the options for members who leave service before normal retirement date; one of the options is a pension payable from normal retirement date or an immediate pension if the member would be eligible for early retirement.  The booklet then says, “see Section 8”.  

14. In December 1997 Mr Oughton was made redundant and became a deferred member of the Scheme.  He was then aged forty seven and he says that, since his redundancy, he has had mainly non-pensionable contract work.

15. A few days before his redundancy, Mr Oughton received estimates of his retirement benefits, both early and at NRA, prepared by the Scheme administrators.  If Mr Oughton were to retire at 50 and no lump sum were taken, his annual pension would be £23,358.46.  Notes attached to the set of figures given for NRA (but not those for early retirement) included the statement, "Entitlement to benefits is subject, at all times, to the Rules and Trust provisions of the Scheme and may be restricted accordingly." 

16. In April 2000 Mr Oughton obtained from the Scheme administrators an estimate of his pension options if he were to take early retirement on 16 November 2000, when he would be aged 50.  The annual pension, if no lump sum were taken, was quoted as £22,989.76.  The letter also stated that members did not have an automatic right to an early retirement benefit before age 65 and Mr Oughton’s request for early retirement would need approval from the Trustees and his previous employers.

17. In February 2001 Mr Oughton notified the administrators that he intended to apply for early retirement the following September, and requested current benefit estimates.  In April 2001 an announcement was made by the Trustees of the Scheme, which applied "to all contributing members of the Bain Hogg Pension Scheme as at 2 April 2001", concerning changes to the Scheme because of the ‘spiralling’ costs of maintaining final salary schemes.  The announcement included a section on early retirement, which, it was said, was possible after the age of 50, with Company consent.  But benefits would be subject to reduction for each year that the member retired early.  Mr Oughton did not receive a copy of this announcement until May 2001, when it was sent to him by the administrators.

18. Mr Oughton enquired again in April 2001 about retiring early.  The reply from the administrators (dated 24 May 2001) sets out estimates of his benefits if he retired on 16 August 2001.  The annual pension if no lump sum were taken was quoted as £12,865.33.  The reply also said:

“We mentioned in our previous letter [they were referring to the previous month's announcement by the Trustees] that the rules have been changed to permit early retirement of a deferred pension.  However you should also be aware that the basis for calculating the benefits is that the cost to the Scheme must be the same as the Cash Equivalent (ie the transfer value) of your deferred pension.  This is technically referred to as a ‘cost neutral’ basis.”

19. The drop in value, from £22,989.76, quoted in April 2000, to £12,865.33, quoted in April 2001, caused Mr Oughton great consternation and he sought an explanation from the administrators.  Some of his queries arising out of the information given by the administrators were addressed to his satisfaction.  Others remained unresolved, and though Mr Oughton initiated the internal dispute resolution procedure and sought the assistance of OPAS, he remained dissatisfied.  

20. On 2 April 2002 a further trust deed (the 2002 deed) was executed.  By Section 3 of the 2002 deed, Section 9.9 of the 1994 Rules was replaced by the following:

“Early payment of Short Service Benefits 

A Member who is entitled to Short Service Benefits payable from Normal Retirement Date may, with the consent of the Trustees, elect instead to receive a reduced pension from an earlier date, which may not be before 50 unless the Member has retired from employment due to sickness or disability.  Before such pension becomes payable, the Principal Employer and the Trustees must be satisfied that the immediate pension has the same overall value as the Short Service Benefits otherwise payable at Normal Retirement Date”.

“The amendment made by this paragraph 3 shall be deemed always to have been of effect.”

21. The Company and the Trustees have made full responses to Mr Oughton’s application, but I note here selected submissions from each of them.

22. The Company has told me that:

· it was aware that, even though the Trustees did not have the power under the 1994 deed to pay pension benefits to Mr Oughton before NRA other than on grounds of ill health, some pensions were put into payment early on grounds other than on ill health.

· It was to resolve this discrepancy that the Company executed the 2002 deed, amending section 9.9.

· While it accepted that the 2000 letter might have led Mr Oughton to believe that he could take his pension benefits early on the same terms as an active member, the Company would still have had to give its consent, which it had not done.

23. The Trustees have told me that:

· payment of unreduced early retirement pensions is very expensive for a sponsoring employer and that was why the Company had always retained a discretion to refuse such requests, and indeed a significant number of requests had been refused;

· if Mr Oughton relied on the illustrations provided to him, in the knowledge that Company consent to early retirement had not been obtained, it was unreasonable for him to do so;

· as to the specific complaint that they had failed to ensure that the Rules reflected the benefits that were promised, deferred members had in fact been allowed to retire early, as if they were active members, with the Company's consent.

24. In response to these submissions, Mr Oughton drew my attention to the fact that, since it was admitted by the respondents that some deferred pensions were put into payment before normal retirement age, he had every reason to expect that he too would be entitled to unreduced early retirement benefits.  Indeed, he had first received an illustration of his retirement benefits, unreduced for early payment, in December 1997, and he had therefore believed for nearly four years that he would receive an annual pension of approximately £23,000.

25. Furthermore, he said, he had planned his career and finances since leaving the Company on the basis of these precedents and benefit figures supplied to him in 1997.  All his employment since January 1998 has been on a temporary contract basis, and all (except for one year-long contract) non pensionable.  During these years, Mr Oughton told me, he received several offers of permanent and pensionable employment but always made decisions and acted in the belief that he could rely on his pension from the Scheme.  Since August 2001 he has been paying as much as possible into a personal pension plan which he had taken out.

26. Finally, Mr Oughton believed that the 'cost neutral' basis, by which his benefits would be actuarially reduced, made, as he put it, a mockery of the final salary structure of the Scheme.

CONCLUSIONS

27. Mr Oughton, as a deferred member of the Scheme, was subject to the provisions of section 9 of the 1994 Rules, later amended by section 3 of the 2002 Deed.

28. It is now quite proper under the rules of the Scheme, by virtue of the amendment in the 2002 deed, for the Trustees to grant Mr Oughton early retirement benefits but to reduce them so that they are cost neutral to the Scheme.  However, the events of which Mr Oughton complains, and the estimates given to him, predate the 2002 deed (though the 2002 deed would ratify any decisions made in this regard by the Trustees) and I have considered also the position under the 1994 Rules.

29. Section 9.9 of the 1994 Rules allows early payment of retirement benefits only when a deferred member falls ill or suffers some other incapacity before reaching normal retirement age.  There is no power for the Trustees to grant early retirement benefits to deferred members in other circumstances, even though it is accepted by all parties that they were in practice sometimes awarded.  Since Mr Oughton was not retiring on grounds of ill health or other incapacity, he was not entitled, under the 1994 Rules, to early retirement benefits at all, whether unreduced or not.  

30. I have also considered whether Mr Oughton has suffered an injustice as a result of any statements made by the Company or Trustees about early retirement.  

31. Of the many documents about early retirement received by him between 1990 and 2001, two seem to me not to apply to his situation at all, and these are the 1992 letter and the announcement of 2001.

32. Mr Oughton relies on the 1992 letter from the Company to support his contention that early retirement benefits without reduction were promised to members, but it is clear from the references to "members of staff" that this letter applies only to active members, and not to deferred members.  Mr Oughton was of course an active member of the Scheme in 1992, but at the time he came to enquire about early retirement he was a deferred member, and the generous provisions contained in the 1992 letter no longer applied to him.

33. The announcement of April 2001 evidences a review of the Scheme which led to the 2002 deed - which did affect Mr Oughton as a deferred member - but the announcement itself was addressed to "contributing members" - which Mr Oughton was not.  (The administrators were in my view mistaken in telling Mr Oughton that this announcement dealt with early retirement for deferred members.) 

34. As for the other documents, the 1990 letter regarding pension age harmonisation does not contain anything which should have led Mr Oughton to believe that early retirement benefits would be paid without actuarial reduction.  However, the document entitled “Our people are special” and the 1994 Scheme booklet both refer to the fact that in future there would be no actuarial reduction of benefits between the ages of 60 and 65 for members taking early retirement.  They do however state that consent is required before a member may retire early.  I do not think therefore that Mr Oughton was entitled to assume, from anything he was sent, that he had an automatic entitlement, without actuarial reduction, to payment of early retirement benefits.  I accept that the fact that other deferred members were allowed to retire early may have appeared to establish a precedent on which Mr Oughton felt he could rely, but he should not have taken this - or any of the documents he received - to amount to a promise that he also would be able to take early retirement with unreduced benefits.  

35. Mr Oughton has told me that, had he understood the position better, he would have made different career choices, and that his decisions in this respect were taken in the belief that he could rely on his pension from the Scheme.  He has, quite properly, now taken steps to mitigate what he perceives as the shortfall in his pension.  However, any loss he may have suffered as a result of relying on the illustrations of December 1997 and April 2000 is not the difference between a pension reduced or unreduced for early payment, but the amount that could be earned in the future by paying into a personal pension plan during the relevant period.  Even if this loss were capable of being quantified, I am not persuaded that the respondents are liable for it, as I consider that Mr Oughton was not entitled to rely on the illustrations provided to him without satisfying himself that Company consent to his early retirement would be forthcoming.

36. In conclusion, while I sympathise with Mr Oughton's disappointment at finding that his benefits would be reduced, I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

27 November 2003
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