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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:

Mr D S O’Shea

Schemes:

the Matterson Huxley & Watson Limited (1974) Retirement Benefit Plan (the Matterson scheme)



The Retirement Benefit Scheme of the National Farmers Union Mutual Insurance Society Limited (the NFU scheme)

Respondents:
1
The Trustees of the Matterson Huxley & Watson Limited (1974) Retirement Benefit Plan (the Matterson Trustees)


2
The Trustees of The Retirement Benefit Scheme of the National Farmers Union Mutual Insurance Society Limited (the NFU Trustees)


3
Friends Provident Pensions Limited (Friends Provident)

MATTERS FOR DETERMINATION 

1. Mr O’Shea alleges that a transfer value of £6,486 quoted to him on 19 January 1988 was reduced to £3,355.97 when the transfer was completed in October 1988 without him being advised by either the Matterson trustees, Friends Provident or the NFU trustees – the trustees of the receiving scheme.  Subsequently, Mr O’Shea’s pension expectation has been reduced by 3 years and 1 month from that originally quoted by the NFU scheme.

2. Mr O’Shea also complains that he was not made aware, by the NFU trustees, that a transfer in to the NFU scheme would only purchase a single life pension.

3. Mr O’Shea says he has suffered considerable inconvenience and great distress in attempting to resolve the above issues.

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

DEFINITIONS & SCHEME RULES

5. A number of technical terms appear in the following pages:

5.1. Accrued Rights Premium (ARP)

A State scheme premium which could be paid for members below state pension age for a scheme that was contracted-out by reference to the provision of a GMP and that ceased to be contracted-out before 6 April 1997. In return, the member was reinstated in SERPS for the period covered by the ARP. 

5.2. Contracted-out service 

In the context of this determination, a pension scheme is contracted out where it provides benefits in place of SERPS and has been given a contracting-out certificate by the Inland Revenue. Members whose employer has provided such a scheme are contracted-out; they and their employer pay reduced National Insurance contributions. 

5.3. Guaranteed Minimum Pension (GMP) 

The minimum pension that an occupational scheme must provide as one of the conditions of contracting-out for pre-April 1997 service.

5.4. State Earnings Related Pension Scheme (SERPS) 
A state scheme which provided a pension (additional to the basic state pensions) based on earnings and funded by additional national insurance contributions.  
5.5. State Scheme Premium
A payment made to the Inland Revenue to reinstate part or all of SERPS benefits in respect of members who had been contracted-out. 

6. The NFU scheme rules dated January 1987 were those in force at the time of Mr O’Shea’s transfer. 

6.1. Table 2 to the rules covers spouses’ pensions and shows “Widowed spouses’ pensions” as being expressed as “a percentage of reckonable salary”

6.2. Reckonable salary is defined in the rules as: “the sum of the member’s part-time fractions for each month of continuous contributing membership divided by the total number of months of continuous contributing membership and multiplied by his adjusted final remuneration”

6.3. Continuous contributing membership is defined as: “a continuous period of membership…during which the member contributed to the scheme…”

7. The Matterson scheme is currently governed by a Supplemental Trust Deed and Rules dated 24 May 1984.

7.1. Rule (4) (2)(a) deals with increases to pensions in payment and states:

“…on each anniversary of the date of commencement of a pension such pension shall be increased by 5% of the annual amount payable immediately prior to the said anniversary.”

7.2. Clause 7 of the Trust Deed deals with transfers out of the scheme and paragraph (1)(a) states:

“If a Member or Deferred Pensioner becomes a member of another Approved Scheme the Trustees may at their discretion and with his consent in writing…pay a sum or transfer assets from the Fund to such other scheme in their opinion equal in value to the benefits to which he is entitled under the Scheme…”

MATERIAL FACTS

8. On 29 June 1987 Mr O’Shea joined the NFU scheme and subsequently enquired about transferring to the NFU scheme pension benefits that had resulted from membership of the Matterson scheme.

9. On 28 January, the Matterson scheme’s provider, Friends Provident, issued a transfer value quotation to the NFU scheme, dated 19 January 1988. The quotation was provided in response to a request from the NFU scheme of 17 December 1987 and showed a transfer value of £9,366.71.  The transfer value was stated to be provisional and it would be recalculated should Mr O’Shea decide to transfer his benefits.  If the transfer was to proceed without the receiving scheme taking on the GMP liability for Mr O’Shea’s contracted-out service, the amount available for transfer would be £6,486 since a state scheme premium of £2,880.07 would be required to buy Mr O’Shea back into SERPS in respect of his contracted-out service. The quotation said that the premium would also be recalculated at the point of transfer.  

10. The NFU scheme passed the transfer quotation to Mr O’Shea in February 1988. The NFU scheme was not contracted-out and therefore could not accept a GMP liability. In a short memo to Mr O’Shea accompanying the quotation, the writer said in relation to the transfer value of £6,486, “This will give you an extra 5 years 5 months’ service in the Society’s Retirement Benefit Scheme. Will you consider this against the deferred pension and advise me if you wish to proceed.”

11. On 13 July 1988, the NFU scheme sent the necessary paperwork to the Matterson scheme’s advisers to enable the transfer to proceed saying, “Herewith members reply form duly completed, as he wishes to make a transfer to our scheme.”

12. In August 1988, a payment of £3,355.97 was sent to the NFU scheme representing Mr O’Shea’s transfer value, exclusive of the GMP liability. When acknowledging receipt of the payment the NFU scheme administrator said to the Matterson scheme’s administrator, “Mr O’Shea has asked me to query the considerably reduced amount of the transfer”. The Matterson scheme administrator explained that “the Underwriters have set up their records to give escalation of 3% compound on the GMP and have advised that that is the difference in the TV quoted”.

13. Mr O’Shea says he did not receive a statement of benefits from the NFU scheme until November 1999, relating to benefits as at 1 May 1999.  The statement showed Mr O’Shea’s Potential Pensionable Service to be 22 years and 9 months. Mr O’Shea had joined the NFU scheme on 29 June 1987 with a Normal Retirement Date of 13 July 2007, ie 20 years’ potential pensionable service. In addition, Mr O’Shea understood that his transfer in to the NFU scheme had purchased an additional 5 years and 5 months’ pensionable service. Mr O’Shea began to investigate why his potential pensionable service was lower than expected.

14. In response to his enquiries, the Secretary to the NFU Trustees (the Secretary) wrote twice to Mr O’Shea in January 2000. The Secretary gave a broad explanation but suggested that Mr O’Shea approach Friends Provident for details. He also said that a transfer in to the NFU scheme would only purchase a member’s pensions – ie there would be no spouse’s pension.  He supplied a copy of a letter, dated 23 December 1999, from the actuary to the NFU scheme. The actuary said:

14.1. Pensionable service of 22 years 9 months was correct and calculated as follows:

Service from 29 June 1987 to 13 July 2007
20 years

1992 Enhancement
5 months

Transfer in service
2 years and 4 months



14.2. the quotation of 5 years 5 months’ additional service was based on a transfer value of £6,486 whilst the actual amount received was £3,355.97 which purchased an additional 2 years 4 months’ service. It appeared that Mr O’Shea had not been advised of the actual pensionable service purchased by the transfer.

15. Mr O’Shea asked Friends Provident for an explanation and was told that:

15.1. GMPs and non-GMPs under the Matterson scheme all increase at 5% per annum in payment;

15.2. the transfer value quotation given to Mr O’Shea allowed for the cost of buying him back into the State scheme by means of a premium of £2,880.07. However, the GMP was retained in the Matterson scheme, which then had a liability to pay it, plus increases at 5% per annum. The transfer value actually paid to the NFU scheme had therefore been reduced to allow for the cost of the GMP liability;

15.3. the reduction in the transfer value was not “lost” value because Mr O’Shea would receive a pension at retirement, increasing at 5% per annum.

16. Friends Provident also stated that the Matterson scheme was closed and in the process of being wound-up. Friends Provident understood that the Matterson Trustees’ intention was to return all members to the position they would have been in if they had not contracted-out. This would still leave a benefit in the Matterson scheme representing the value of the increases to GMPs in payment.

17. In 2001, Friends Provident confirmed to the Matterson Scheme’s advisers that GMPs retained in the scheme had been secured by payment of an Accrued Rights Premium. Mr O’Shea had therefore been reinstated in SERPS. The Matterson scheme still retained a benefit for Mr O’Shea representing the value of the escalation and it would be possible for a transfer value to be paid in respect of this. Mr O’Shea may also receive an addition to a transfer value as a result of any “windfall” payment made to the Matterson trustees following the demutualisation of Friends Provident.

18. Mr O’Shea complained to me saying, “the fundamental and overriding concern is to restore the “lost” service years” and said that:

18.1. he only became aware of the lower transfer value payment in November 1999 and immediately took the matter up with the NFU scheme. At the same time he learned that his transfer in to the NFU scheme did not purchase a spouse’s pension. He feels that the NFU trustees should have advised him of both these matters and sought his consent to the transfer before proceeding; 

18.2. he relied on the offer made by the NFU trustees of additional pensionable service of 5 years 5 months so has not had any opportunity to make up “the apparent shortfall” in his pension before he retires;

18.3. the Matterson trustees were wrong to pay the lower transfer value without his permission;

18.4. he believes that the reduction in the transfer value of £3,130.67 is an excessive amount if it only represents escalation on the GMP; and

18.5. on wind-up of the Matterson scheme, a further transfer value will be available to him. He understands this is likely to purchase only 1 year 3 months’ additional pensionable service in the NFU scheme.

19. In response to Mr O’Shea’s complaint, the NFU trustees say:

19.1. they do not dispute the basic facts as presented by Mr O’Shea but they do not accept that their actions create any liability on their part to Mr O’Shea;

19.2. the additional service estimate provided in 1988 was based on an estimated transfer value and carried no explicit or implied guarantees. The NFU trustees believe they were entitled to assume that if they received a transfer value, it had been authorised by the scheme member. It was “not for the trustees to query the difference between the amount received and the original estimate”;

19.3. they had enquired about the difference and were advised that the amount held back related to escalation on the GMP. The NFU scheme has never been contracted-out and therefore could not have accepted any liability relating to the GMP;

19.4. it was the scheme’s “unvaried” practice at the time of Mr O’Shea’s transfer to grant pensions in respect of transfers on a single life basis unless specifically requested to do otherwise; and

19.5. Mr O’Shea has been granted correct benefits in respect of the transfer in. 

20. Friends Provident submit that:

20.1. the original transfer value quotation gave a misleading impression since the figures implied that Mr O’Shea would be reinstated in the State scheme in respect of contracted-out service. In fact, the GMP was to be retained in the scheme. It is now unclear why the GMP was retained in the Matterson scheme but the Matterson trustees must have had “sensible reasons” for choosing this route. There was a change in the calculation method of the State Scheme Premium around the time of Mr O’Shea’s transfer and it is possible that it would not have been financially in Mr O’Shea’s favour to opt for buying him back into SERPS. In any event, the transfer information made it clear that the amount of the deduction was not guaranteed. Therefore, the balance of the transfer value was not guaranteed;

20.2. it appears that there was no specific authority for payment  of the reduced transfer value of £3,355.97, representing the value of Mr O’Shea’s non-GMP benefits. However, there is no reason to believe that Mr O’Shea’s decision to transfer would have been affected by the reduction in the transfer value because:

· the transfer value of £9,366.71 represented the value of an estimated revalued pension, payable from age 65, of £5,529.95 of which £1,920.63 was non-GMP;

· the proportion of the transfer value relating to the non-GMP is therefore £1,920.63/£5,529.95 x £9,366.71 = £3,253.19;

· the transfer value actually paid was £3,355.97. (the extra amount in the transfer represents the value of the return contributions in the event of death before retirement); and

· Mr O’Shea retained a pension in the Matterson scheme, with 5% escalation;

20.3. the letter from the NFU trustees of 18 October 1988 implies that Mr O’Shea initiated the enquires into the transfer value reduction which suggests that he was aware of the reduction at that stage; and

20.4. Friends Provident contends that it has acted reasonably and in good faith throughout.

21. In response to the comments made by NFU trustees and Friends Provident Mr O’Shea says:

21.1. he did not give the NFU trustees “carte blanche” to accept a transfer value other than of £6,484.64;

21.2. because he was not told of the reduction in the transfer value by the NFU trustees, he was not given an opportunity to reconsider his options;

21.3. he cannot see that the NFU scheme Rules state that a transfer in can only purchase a single life pension;

21.4. it was his belief from outset that the transfer value quoted by Friends Provident allowed for pension increases;

21.5. it was incumbent upon Friends Provident to provide Mr O’Shea with a new transfer quotation when changes to the transfer value were known by them;

21.6. he is quite clear in his mind that he did  not know about the lower transfer value at the point of transfer. Nor did the NFU trustees tell him what the effect of the reduced transfer in might be.

22. In a letter to Mr O’Shea, the NFU trustees said:

22.1. the most important issue is for Mr O’Shea to establish if, in fact, he has suffered a financial loss as a result of payment of the lower transfer plus retention of a benefit in the Matterson scheme; 

22.2. treatment of transfers in is at the trustees’ discretion and it is the trustees’ practice always to calculate single life pension benefits in respect of transfers. This approach is taken because of the unusual nature of the way in which spouses’ pensions are calculated under the Rules of the NFU scheme. The benefits awarded to Mr O’Shea correctly reflect the transfer value received; if Mr O’Shea wished a spouse’s pension to be made available, the additional pensionable service would need to be reduced accordingly. Simply adding a survivor benefit to Mr O’Shea’s current entitlement would represent a windfall to him, and would mean a corresponding reduction in the fund available to secure benefits for other scheme members;

22.3. Mr O’Shea had been offered three options to resolve the problem:

· accept the current position;

· have benefits adjusted so as to reduce the number of added years but include survivors’ benefits; or

· replicate the benefits that would have been received if the transfer value had been used to provide benefits on the same basis as the Matterson scheme;

23. Mr O’Shea felt that the offers made by the NFU trustees left the matter unresolved and did not accept any of the options.

24. The Matterson scheme is in the process of being wound-up. A benefit is being retained in the scheme which is said to represent the value of the 5% escalation on Mr O’Shea’s GMP. I understand that Inland Revenue approval has been sought and granted for Mr O’Shea to receive a 2nd transfer value of this amount.

25. Mr O’Shea has pointed out that he was informed that his GMP at age 65 would be £3,617.64 p.a., whereas his Additional Pension from the SERPS will be £23.83 per week (approximately £1,239.16 p.a.). He has also pointed out that he will lose the 5% p.a. increase on the pension in payment, which he was expecting.

CONCLUSIONS

Reduction in the transfer value

26. Friends Provident provided a quotation which indicated that one of two values would be paid to the NFU scheme depending on whether a State Scheme Premium were paid or not. In February 1988 Mr O’Shea was told that any transfer would be of the lower amount, quoted as £6,486. He was told what service that would buy in the NFU scheme and asked to decide whether or not he wished to transfer his benefits into the NFU scheme on that basis. 

27. However a transfer value of £3,356 was actually paid to the NFU scheme. That payment was considerably less than the lower of the two quotations. The original quotation had been prepared on the basis that Mr O’Shea’s GMP would be secured by payment of a State Scheme Premium. However, in the event, liability for Mr O’Shea’s GMP was retained in the Matterson scheme and the transfer value was reduced proportionally on this basis. The amount transferred represented the proportion of the total transfer value relating to the pension in excess of Mr O’Shea’s GMP (together with some small provision for the return of contributions on death). In other words, the excess pension represented around 34% of the total pension so around 34% of the total transfer value of £9,366.71 was paid to the NFU scheme. This does not mean that the original quotation provided by Friends Provident was incorrect - rather it had been produced on a different basis to that eventually deployed.

28. Mr O’Shea claims that the Matterson trustees should not have released the lower transfer value without first consulting him. The Matterson trustees were under no obligation to consult with Mr O’Shea further after receiving his July 1987 authority to pay a transfer value. Mr O’Shea says he did not give them ‘carte blanche’ to transfer his benefits but neither was his authority to transfer limited to the £6,486 previously quoted. However, an explanation of their actions would have been helpful particularly since they changed the method of dealing with part of Mr O’Shea’s benefits part-way through the transfer process.

29. The NFU trustees based the added years calculation notified to Mr O’Shea in February 1988 on the information provided at the outset and told Mr O’Shea to consider the options before proceeding with the transfer. The NFU trustees were not under an obligation to provide Mr O’Shea with advice about the transfer; they could only provide him with the facts to enable him to make his own decision. 

30. On receipt of the transfer, the NFU trustees were under no obligation to check the amount they were receiving. Nor were they obliged to provide the same service credit for a lower transfer value. However, they did check it in this case apparently as a result of prompting by Mr O’Shea. From the comments made by the NFU trustees to me, it seems doubtful that they would have checked the incoming transfer if left to their own devices (see paragraph 19.2).

31. The NFU trustees applied the transfer to purchase 2 years 4 months’ additional pensionable service. Mr O’Shea says that no evidence was provided of this until November 1999. I find this surprising on three counts. Firstly that Mr O’Shea himself apparently did not follow up the transfer – he never checked, for example, that the NFU scheme had received it. This is not to say that I believe that Mr O’Shea had a responsibility to check the transfer value itself but he had obviously made some enquiries, which he did not follow up. Secondly, it suggests that the NFU scheme did not issue annual benefit statements for 11 years – not an impossible scenario, but unusual. Thirdly, the trustees were under no obligation to tell Mr O’Shea that they were purchasing less additional pensionable service than originally anticipated but it is surprising that they did not feel it was important to inform Mr O’Shea of such a major change to his benefits.

32. In summary: 

32.1. Friends Provident appears to have acted in the only way possible by responding to requests from the trustees for calculations. Further, its role as provider would normally not involve direct contact with scheme members so there was no opportunity to tell Mr O’Shea about the lower transfer value. The change in the basis of calculating the transfer value does not mean that the original quotation by Friends Provident was necessarily incorrect. I therefore do not uphold Mr O’Shea’s complaint against Friends Provident;

32.2. The NFU trustees applied the transfer value to purchase additional pensionable service in line with their usual practice but did not directly advise Mr O’Shea about the reduction in the transfer value and the effect this would have on his benefits. They were not obliged to do so but this was a significant change in Mr O’Shea’s expectations. In this respect, I consider that their actions did amount to maladministration. Whilst no financial loss flowed from that maladministration, it contributed to Mr O’Shea’s inconvenience and distress and I make a direction below in recognition of this;

32.3. The Matterson trustees were not obliged to tell Mr O’Shea that they were releasing a much reduced transfer value but I believe they should have done so. Mr O’Shea received a lower transfer value than that he had been led to expect. However, he also retained a benefit in the Matterson scheme. This benefit exceeded the alternative which might otherwise have been provided for him in the SERPS. So, he may not have received the benefits in the form he expected but he will receive them in a different format. The evidence is inconclusive but there is some to suggest that Mr O’Shea was aware that the transfer value paid was lower than expected. Nonetheless, I consider that the Matterson trustees’ failure to make the position clear to Mr O’Shea was maladministration.

33. Mr O’Shea has not necessarily suffered a loss as a result of that maladministration although he needs to be sure that he receives the value of all his Matterson scheme benefits. Any loss may not be properly established until he retires and starts to draw his retirement benefits. However, I do not wish to delay further the conclusion of this matter and I make a direction below. I would point out that Mr O’Shea might not achieve his aim of obtaining 5 years 5 months’ additional pensionable service in the NFU scheme since this was based on a transfer value quoted some time ago and calculation bases will have changed in the interim. The additional service that any transfer value might purchase in the future is for the NFU scheme actuary to decide.

34. Mr O’Shea has compared the GMP he was expecting at age 65 with the pension he will receive from the SERPS. There is of course a difference between the two because they are calculated on different bases. When an individual is reinstated into the SERPS he is put into the position he would have been in if he had not contracted out, i.e. he regains entitlement to the SERPS pension he would otherwise have earned. The SERPS pension is a percentage of an individual’s revalued qualifying earnings since 1978 (or commencement of working lifetime if later). The GMP quoted by the Matterson trustees had been calculated as at 1986 (when Mr O’Shea left the scheme) and then revalued by 8½ % p.a. for each complete tax year until his 65th birthday. The different methods of calculating the benefit will obviously give rise to different amounts.

The provision of a single life pension

35. Mr O’Shea says that he was unaware of the fact that the pension payable to his spouse would not be increased as a result of the transfer of his benefits from the Matterson scheme. 

36. It is certainly the case that he would not have gleaned that information from the short memo sent by NFU to him setting out the additional pensionable service that the transfer might provide. 

37. I need to consider whether Mr O’Shea would have changed his mind about making the transfer if he had known that an additional spouse’s pension would not be available. The reasons behind Mr O’Shea’s decision to transfer are not known to me so I cannot tell how important the provision of a spouse’s pension was in relation to the wider decision to transfer. In terms of Mr O’Shea’s total potential service with NFU, the spouse’s pension attaching to his additional years is not a significant amount. I consider it possible that Mr O’Shea would have proceeded with the transfer but may have made other provisions in addition. 

38. The NFU trustees have told me that it was their unvaried practice to grant a single life pension when receiving a transfer in to the scheme. The NFU scheme rules are silent about treatment of transfers in although the section about spouses’ pensions refers to these being linked to “reckonable service”, which is defined in the Rules although not in a way that is easily understandable. I believe that the NFU trustees could have provided more information to enable Mr O’Shea to make an informed decision and their failure to do so amounts to maladministration. Mr O’Shea has not suffered any financial loss as a result, but this issue has aggravated his distress and I make a direction in recognition of this.

DIRECTIONS

39. The Matterson scheme is in the process of being wound-up. A benefit is being retained in the scheme which is said to represent the value of the 5% escalation on Mr O’Shea’s GMP.  Inland Revenue approval has been sought and granted for Mr O’Shea to receive a 2nd transfer value of this amount.

39.1. I direct that, when the benefits under the scheme are being apportioned on wind-up, Mr O’Shea’s share shall be at least equal to the value of the 5% escalation.  I understand that Mr O’Shea’s share of the fund may include a proportion of a windfall payment made to the trustees on the demutualisation of Friends Provident. This amount shall not be used to offset the value of the 5% escalation.

39.2. I further direct that within 28 days of the date of this determination the NFU trustees shall pay £350 to Mr O’Shea in recognition of the distress and inconvenience suffered as a result of the maladministration identified in paragraphs 32.2 and 38.

DAVID LAVERICK

Pensions Ombudsman

11 February 2005
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