M00946


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr G Pollock

Pension arrangement:
Scottish Widows Policy No 1381580 (the Policy)

Respondent:
Scottish Widows plc (Scottish Widows)

MATTERS FOR DETERMINATION 

1. Mr Pollock complains that policy number 1381580, effected as part of an employer’s pension arrangement, was not correctly assigned to him on leaving employment. Mr Pollock claims that he has suffered a financial loss because his ex-employer mistakenly benefited from “windfall” payments due under the policy following Scottish Widows’ demutualisation. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

POLICY DEFINITIONS

3. The following definitions apply under the booklet “Compensation Options for Qualifying Members as a result of the Demutualisation of Scottish Widows and Transfer of Business to Lloyds TSB”:

3.1. Effective Date means 11.59 pm on 3 March 2000

3.2. Qualifying Member means a person who was a member of Scottish Widows immediately prior to the Effective Date, as determined in accordance with or pursuant to the regulations in force at that time.

4. In the booklet “Information for Qualifying Members who are Trustees of Occupational Pension Schemes (Money Purchase)”:

4.1. two methods of compensation are described as suitable for Exempt Approved Occupational Pension schemes. They are:

· Cash re-invested into the scheme policies (Re investment); and

· Cash paid by cheque made payable to The Trustees of your scheme.

4.2. on page 6, the answer to question number 20, “What are the implications of selecting Option 2 (Cash paid by cheque)?”, includes the statement “As compensation is a scheme asset, trustees are not permitted to distribute it directly to scheme members other than to provide scheme benefits…” .

5. In the booklet “Your Questions Answered” in Section C “Additional information for Trustees of Occupational Pension Schemes” (page 11) the answer to question 51, “Who is the member in respect of an occupational pension scheme policy?” is “The member in respect of the policy will …be the sole trustee who took out the policy….”.

MATERIAL FACTS

6. In April 1974, Mr Pollock commenced working for HE Foster & Cranfield (now known as Foster & Cranfield) and, while he was in their employment, two annual pension contributions of £191.18 each were paid into the Policy in November 1974 and 1975. In November 1976, Mr Pollock left the employment of Foster & Cranfield and was informed that the policy would be assigned to him. A draft Deed of Assignment was provided by Scottish Widows to Foster & Cranfield. Mr Pollock received bonus notices for the Policy up to and including that due at 31 December 1991. No bonus notices were received for the policy after that date. On 23 June 1999, Scottish Widows announced its demutualisation and on 3 March, transferred its business to the Lloyds TSB Group. As a result of this transfer, Qualifying Members were entitled to receive compensation.

7. After being contacted by Scottish Widows regarding compensation for another pension policy from a previous employer that had been assigned to him, Mr Pollock queried the lack of any information in respect of Policy No 1381580. He also requested information on the calculation of compensation for “paid up” policies such as his own.  Having not received an answer, he chased Scottish Widows on 14 November 2000 and 16 May 2001. 

8. In June 2001 the Pensions Advisory Service (OPAS) contacted Scottish Widows on Mr Pollock’s behalf. In reply, Scottish Widows informed OPAS that “Payment of compensation for the loss of membership rights in respect of policy 1381580 is payable to H E Foster & Cranfield as Grantee”. Mr Pollock requested assistance from OPAS again explaining that when he left the employment of Foster & Cranfield “the policy was assigned” to him in the same way as the policy with his previous employer had been. OPAS requested Scottish Widows’ comments on the assignment.

9. Scottish Widows replied, in November 2001, that, “the original…Assignment form was not returned to us for noting on our records.” A leaving service form was provided for completion so that “the policy may be assigned to Mr Pollock.” In relation to compensation Scottish Widows said:

“For Mr Pollock to be eligible to receive compensation…Scottish Widows had to have received and noted the Assignment before…. 23 June 1999.…Compensation has therefore been made to HE Foster & Cranfield as Grantee on the policy. The partners of Foster & Cranfield Ltd requested that the compensation be reinvested to the policy in accordance with the scheme rules. We are in the process of dealing with the re-investment, which will be effective from August 2000.”

10. On 21 November 2001, Foster & Cranfield replied to a letter from Scottish Widows regarding compensation saying, “We completed the Compensation Selection Form…selecting…the compensation to be paid out as cash…We were therefore…surprised…that you paid the compensation into Mr Pollock’s policy.”

11. Scottish Widows replied that its “system had been updated incorrectly…”, but said that if a compensation cheque was forwarded to Foster & Cranfield, “The compensation can only be used as a reinvestment under the existing policy…” 

12. Mr Pollock said to OPAS that:

12.1. it was “astonishing that after 25 years they [Scottish Widows] now state that they never received a Deed of Assignment.”;

12.2. “I do not…consider…any blame attaches to me for the failure of the policies to be registered in my name, a consequence of which has deprived me of compensation.”

12.3. “I would like the Assignment of this policy to be completed …”

12.4. “I should have the option, regarding the compensation…of either receiving…cash…or reinvesting…”; and

12.5. he requested details of “the number of premiums…paid” and “…tables used to calculate the compensation due.”

13. On 25 April 2002, OPAS contacted Foster & Cranfield, explaining the situation to them, enclosing a leaving service form for completion (to enable the assignment to take place), and requesting information regarding any bonus declarations and any demutualisation compensation received by them for Policy No 1381580. 

14. On the same date, OPAS also wrote to Mr Pollock explaining that, as the Deed of Assignment was not completed, “Scottish Widows have…not had any responsibility to you…as they only have to deal with the policyholder. It could…be argued that...Foster & Cranfield is to blame, in part, for the problems you have experienced.”

15. On 26 April 2002, Foster & Cranfield returned the partially completed leaving service form to OPAS saying that they: 

15.1. had traced Mr Pollock’s policy;

15.2. could not explain why the assignment had not previously taken place but would attend to it now; and

15.3. had “never received” the demutualisation compensation and had “no recollection” of receiving bonus notices. 

16. OPAS forwarded the leaving service form to Mr Pollock for completion and informed him that “Scottish Widows has confirmed that they received written instructions…for the payment to be reinvested in the policy. This means that it is too late…to choose how the demutualisation is dealt with on this policy.”

17. In July 2002 Scottish Widows confirmed to OPAS that Policy No 1381580 had been assigned to Mr Pollock and in October supplied OPAS with a Statement of Re-investment showing that compensation of £1,933.50 had been paid to the Policy. Accompanying the statement was a letter in which Scottish Widows said “It would appear that we did settle compensation…incorrectly.” Mr Pollock subsequently asked my Office to investigate the matter.  In response, Scottish Widows said that Foster & Cranfield did not assign the policy to Mr Pollock before “the qualifying date for membership of the former ….Society”; and the compensation had been “re-invested into policy 1381580 in error.”

18. Mr Pollock said that:

18.1. as he had received bonus notices for the Policy until 1993, he “had no reason…to suspect that…the policy had not been assigned”;

18.2. he “wrote to Scottish Widows on at least three occasions…but never received a reply”;

18.3. there was “no reason why Scottish Widows could not have pointed out in 1994/5 that the policy had never been assigned to me”;

18.4. he took the view that “the reason for the policy not being in my name was a direct result of Scottish Widows’ failure to reply”; 

18.5. “Foster and Cranfield have gained the compensation as a result of Scottish Widows’ maladministration….”; and

18.6. Scottish Widows may have added the compensation payment to his policy, but apparently only after he had approached OPAS and my office for assistance.

19. In response, Scottish Widows said that:

19.1. “The bonus notices for 1381580 would have clearly stated that the grantee of the policy was HE Foster & Cranfield”; 

19.2. it “is incorrect” that “Foster & Cranfield have gained the compensation” as “the compensation remains invested in Mr Pollock’s policy”; and

19.3. “Any decision to assign the policy would be between the trustees and Mr Pollock and Scottish Widows have no part to play in this.”

CONCLUSIONS

20. Mr Pollock claims that he was facing financial loss because his ex-employer would have benefited from “windfall” payments due under the policy following Scottish Widows’ demutualisation.

21. At the end of the day the compensation payment of £1,933.50 was in fact invested in Mr Pollock’s policy. The re-investment was made in error but still forms part of Mr Pollock’s policy, which has now been assigned to him. Consequently, Mr Pollock has not suffered a financial loss and there is no need for any direction from me.

DAVID LAVERICK

Pensions Ombudsman

8 February 2005
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