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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr D Smalley

Scheme
:
Personal Pension Contracts

Respondent
:
Norwich Union Life (NU)

MATTERS FOR DETERMINATION 

1. The Applicant claims that Norwich Union: 

1.1. delayed the transfer of three Sections 32 policies by over three weeks in consequence of which the policies lost £8,551.45 in value; and 

1.2. delayed the transfer of a personal pension fund so that income from it was delayed by two months; and

1.3. reduced the value of the personal pension fund without explanation.

2. The Applicant claims in total £10,500 of which £8,551.45 represents an alleged loss on the three Section 32 policies and £342.97 represents his alleged loss on his personal pension policy. He claims £1,450 for two months’ lost pension and the cost of living on an overdraft since he asked for his pension to come into payment.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. In 2002 the Applicant was planning to retire at age 60 and did so on 25 June 2002. He had three Section 32 policies and a personal pension policy with NU. In consultation with his IFA, Berry Birch and Noble (BBN), he decided to transfer his funds with NU to an AXA Sun Life retirement policy.

The Section 32 Policies

5. On 8 May 2002 BBN asked NU for transfer values for the three Section 32 policies. These values were sent to BBN on 17 May. On 21 May BBN asked NU for a value of the maximum tax-free cash that the Applicant could take. NU replied on 1 June enclosing a retirement package which included Retirement Benefits Elsewhere forms. The author said he would “hold the rates quoted for converting your fund into pension provided all of my requirements are met, and you advise me of the option selected before 19 June 2002.” Details of the GMPs and current transfer value were faxed to BBN on 14 June. The author emphasised that they were not guaranteed.

6. On 18 June BBN asked NU for Discharge Forms and a Change of Responsibility form for the Guaranteed Minimum Pensions (GMPs). A NU file note records the request and an internal memorandum asks a colleague to send to BNN “discharge forms and Change of GMP Responsibility form”. NU has said these were sent on 2 July. BBN maintain they did not receive them.

7. On 16 July BBN asked once more for a quotation of the current transfer value of the personal pension; NU faxed it to BBN the same day. The transfer value was £2554.45 compared with a current face value of £2886.59 as a result of applying a Market Value Adjustment (MVA) of £332.14. On 19 July BBN asked NU for new transfer values for the Section 32 policies as they had not received those which NU posted on 2 July. New Transfer values were issued to AXA on 22 July. The transfer values quoted were:

Policy
ET052188
£9,4412.21
as at 7 August 2002

Policy
ET065432
£62,715.20
as at 12 August 2002

Policy ET890158
£16,676.06
as at 9 August 2002

8. The documentation needed to effect a transfer was set out in the letter which also stated that the transfer values were not guaranteed. The Applicant has said he signed the forms authorising the transfer on 25 July but that AXA maintains that the Benefits Elsewhere and Change of Responsibility forms were not enclosed with a letter dated 22 July sent to him by NU. That letter was essentially the same as the letter of 2 July. 

9. On 20 August AXA returned to NU the GMP and Benefits Elsewhere forms. On 22 August NU told AXA that its reduction in final bonus rates had affected the transfer values and issued revised transfer values. This was confirmed the same day in a letter from Norwich Union to AXA which the latter received on 28 August. The revised values were:

Policy ET52188
£8,8517.65

Policy ET065436
£58,960.56

Policy ET890158
£16,676.06




The total reduction in transfer value was £9649.20 and the author emphasised that the values were not guaranteed. He specified the forms which had to be returned if the Applicant wished to proceed on the basis of the new transfer values. Those forms included Change of Responsibility for GMP and Retirement Benefits Provided Elsewhere.

10. On 2 September AXA copied to NU an e-mail from the Applicant dated 29 August accepting the reduced transfer values in respect of the section 32 policies. The author asked for confirmation that they were not subject to a MVA. On 9 September AXA telephoned NU to confirm that the latter could proceed to transfer the funds on the basis of the revised values. On the same day BBN complained to NU about the delay as it had expected the fund to be transferred to AXA on 1 August.

11. NU asked the Applicant by telephone whether he had any benefits in connection with his previous employment with Extel. On 11 September NU settled the benefits of the policies and asked the Applicant to sign a Benefits Provided Elsewhere form in relation to his employment with Extel as only those relating to Rank Xerox had been provided to date. The author apologised for sending an incorrect form earlier. The Applicant returned the form duly signed on 16 September asking who had required the form to be signed and what effect on the transfer value had resulted from the delay.

12. On 13 September NU issued a cheque in the sum of £165,252.02 in respect of the Section 32 policies which AXA received on 16 September. This was made up as follows:

Policy ET52188
£89,372.56

Policy ET065436
£59,163.99

Policy ET890158
£16,715.40

Consequently, the difference compared with the transfer values quoted on 22 July was £8,551.45.

13. On 7 November a Senior Legal Assistant at NU wrote to the Applicant about a complaint which the Applicant had made on 21 October. The author said “unfortunately transfer values did fall between 22 July and 29 August 2002 due to the impact of adverse market conditions on the final bonus rates which the policies attracted.” The Applicant maintains that all the documentation needed to process his transfer application was with Norwich Union by 25 July. He says that NU should have effected the transfer by or before 7 August and that NU was aware that he wished the transfer to take place on 1 August.

The Personal Pension

14. On 31 July 2002 AXA wrote to NU stating that the Applicant had decided to transfer his benefits in his NU personal pension plan into an AXA Personal Pension Scheme. AXA asked the NU to deal with the form enclosed and return it with a cheque as soon as possible.

15. On 1 August NU received the documentation required to effect the transfer of the personal pension. The Applicant maintains that NU received the documentation relating to all the policies on that date. On 4 August NU wrote to AXA that it had not received the Benefits Elsewhere and Change of Responsibility form.

16. On 10 September NU sent the Applicant a final benefit statement in relation to the personal pension and stated that a cheque for the transfer value was being sent separately. In fact it was not sent at that time.

17. On 25 September NU transferred £2,549 in respect of the personal pension to AXA which received it on 30 September. This sum was less than that advised to the Applicant by NU on 10 September and he received no explanation for the difference when he queried it.

18. A Senior Legal Assistant at NU wrote to the Applicant on 7 November after his letter of complaint dated 21 October. In relation to the personal pension he apologised for the fact that the transfer was not processed until 10 September and that the cheque was omitted form its letter dated 10 September to AXA. He maintained that the Applicant did not lose as a consequence as the transfer value outlined on 16 July to BBN had been £2,554.45. The transfer value was less than the final fund value because of an MVA of £354.22. However the author offered £200 compensation for the delay without admission of liability and in full and final settlement of all claims. The offer was refused.

CONCLUSIONS

The Section 32 Policies

19. The issue is whether there was delay by NU and whether, if there was, the Applicant sustained a detriment.

20. NU sent BBN the first set of transfer values on 17 May, nine days after they were requested. It was not until 31 July that AXA told NU that the Applicant had decided to transfer his benefits. 

21. There is no evidence of any unreasonable delay by NU before 2 July. BBN did not receive that letter but the NU file indicates that action was taken to send it with the necessary forms. It took some days for BBN to realise that the relevant communication from NU had not reached them. NU’s letter of 22 July was essentially a copy of that of 2 July. The letter clearly specified the forms which needed to be returned if the transfers were to be pursued. If AXA failed to receive the GMP Change of Responsibility form and the Benefits Elsewhere form they should have asked for faxed copies immediately. They knew, or should have known, what had to be returned to NU to effect the transfers.

22. The absence of the two forms was noted by NU three days after the transfer request. NU did not receive the completed forms until 20 August. On 22 August it told AXA that the final bonuses had been reduced because of market conditions.

23. NU was under no obligation to hold the rates notified to BBN on 22 July simply because the transfer application had been submitted. Those rates were guaranteed until 7, 9 and 12 August respectively. The necessary paperwork was not complete on those dates and I see no reason to blame NU for that.

The Personal Pension

24. NU has admitted that it was at fault in respect of the delay which occurred. That delay was from 10 to 25 September.  The Applicant did not lose any payments as a consequence. I consider that the payment of interest for the period of delay and the offer of £200 is sufficient recompense for the maladministration. I am making an appropriate direction.

DIRECTION

25. Within 28 days of this determination Norwich Union shall pay to the Applicant the sum of £200 together with simple interest, calculated at the daily rate quoted by the reference banks on the sum of £2549 in respect of the period from 10 to 25 September 2002.

DAVID LAVERICK

Pensions Ombudsman

12 April 2005
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