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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D Ireland (“the Applicant”)

Scheme
:
Teachers Pension Scheme (“the Scheme”)

Scheme Manager
:
The Department of Education and Skills (“the Department”))

MATTERS FOR DETERMINATION

1. The Applicant complains that the Department incorrectly interpreted Regulation H1 of the Teachers Pensions Regulations 1997 to his detriment

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LEGISLATIVE BACKGROUND

3. Regulation H1 of the Teachers Pensions Regulations 1997 makes provision for the modified calculation of benefits for a person who has been in pensionable employment where he continues to be employed by the same employer in a different post at a reduced rate of contributable salary:


Modified application in case of employment at reduced salary
   H1.  
(1) If - 

(a) a person who has been in pensionable employment either - 

(i) continues to be employed by the same employer, or

(ii) ceases to be employed and is re-employed within six months (whether by the same or a different employer),

at a reduced rate of contributable salary, and

(b) where he continues to be employed by the same employer, is employed in a different post, and

(c) he does not make an election under regulation C2 (1) that his contributable salary is to be treated as having continued at the previous rate, and

(d) the relevant employer notifies the Secretary of State in writing of the matters specified in paragraph (2) before - 

(i) the date which is 3 months after the first day of his employment at the reduced rate, or

(ii) 3rd May 1998,

whichever is the later, and

(e) the application to him of this paragraph would, taking into account prospective increases under the Pensions (Increase) Act 1971 of benefits under Part E, be beneficial,

these Regulations have effect in relation to him with the modifications set out in Part II of Schedule 10.

  (2) For the purposes of paragraph (1)(d) the matters which are to be notified to the Secretary of State are - 

(a) where the person continues to be employed with the same employer or ceases to be employed and is re-employed by the same employer, that the person's employment at a reduced rate of contributable salary is in the interests of the efficient discharge of the employer's functions, and

(b) where the person ceases to be employed by one employer and is re-employed by a different employer - 

(i) that the person had provided satisfactory service throughout the period of the person's employment with the relevant employer; and

(ii) that the person had ceased employment with the relevant employer with the intention of seeking employment in a new post with less responsibility.

  

(3) For the purpose of this regulation - 

(a) the contributable salary of a person in part-time employment is to be taken to be what it would have been if the employment had been full-time, and

(b) the "relevant employer" is - 

(i) where the person ceases to be employed by one employer and takes up employment with a different employer, the person's former employer, and

(ii) in any other case, the person's employer.

(4) A second or subsequent application of paragraph (1) does not affect its previous operation.”

4. The Applicant was employed by Lincolnshire County Council (“the County Council”) as the head teacher of a junior school.  His full-time employment in that capacity ceased on 31 August 2001 and he moved to part-time employment with the same Council on 17 September at a different junior school, where he covered for a teacher absent on sick leave.  He worked at that school until July 2002 with the exception of one half day when he worked elsewhere.  However, he was never provided with a statement of terms and conditions of service and the employment did not become pensionable until May 2002.

5. The Applicant served Teachers Pensions (the Department’s executive agency) with notice of his transfer to a post of less responsibility at a lower rate of pay for the purposes of a modified calculation of his retirement benefits.  On 11 September 2002 Teachers Pensions wrote to the Applicant that the County Council had confirmed that he was employed on a part-time supply basis and that his election had been rejected as he had failed to meet the requirements of an election under the regulations.  Their reasoning was that he had not moved to a post of lesser responsibility; he was simply covering a post on a supply basis.

6. On 14 September the Applicant served Teachers Pensions with notice of his appeal against that decision under its Internal Dispute Resolution procedure (IDRP) 

7. On 25 September Teachers Pensions Legislation Manager issued a Stage I determination under the IDRP confirming the view of Teachers Pensions that the Applicant had not moved to a different post in a permanent capacity.  

8. The Applicant then referred the matter to his professional association, the Association of Head Teachers (“the Association”).  The Association’s Solicitor appealed to the Secretary of State for the Department of Education and Skills (“the Department”) on the Applicant’s behalf under Stage II of the IDRP on 7 November.  In his letter of appeal the Solicitor argued that the Pension (Increase) Act 1971 and regulation H1 made no mention of the nature of the relevant employment being “permanent, fixed term, atypical or otherwise”.  The Solicitor argued that there is nothing in the regulation which supports a distinction between moving to a post and “covering a post”.

9. On 20 November a member of the Department’s Pensions and Medical Fitness Team issued the Stage II decision.  She said: 

“I have to uphold the decision made by Capita Teachers Pensions that the arrangements for protecting a pension when a scheme member steps down to a lower post of less responsibility do not apply to (the Applicant’s) circumstances.

I do not accept your assertion that because Regulation H1 does not explicitly exclude supply teaching then it must be included.  Regulation H1 is constructed in a permissive way by setting out the circumstances under which pension may be protected.  I am satisfied these do not apply to (the Applicant’s) circumstances.

It may help is I explain the background to Regulation H1.  The provision was introduced to support employers who for management reasons find it necessary to arrange for a head teacher or deputy head teacher (or a teacher in any other position of responsibility) to ‘step down’ to another lower paid post (which by definition would involve the person relinquishing responsibility) This increases the options open to employers dealing with situations where a person is no longer fully effective but is not incapacitated and the award of premature retirement benefits would not be appropriate (e.g.  the person had not attained under (sic) 50.  Significantly, regulation H1 contains no requirement for the teacher to make an election.  What is required is for the employer to notify the Secretary of State of the circumstances surrounding the stepping down (H (1)(b)).”


The author reiterated that the Applicant had not moved to a different post as the post to which he had moved was held by a teacher on sick leave.  She continued:

“You do not state whether during the whole of his employment as a supply teacher (the Applicant) was covering for a teacher on sick leave but even if his continued employment as a supply teacher was for other reasons, the Department would hold that where the new employment involved supply work, the terms of Regulation H1 would not be satisfied.  In other words, the Department could not accept an employer’s notification that any teacher’s decision to leave a substantive post and undertake supply teaching could be construed as a move that was in the interests of the efficient discharge of the employer’s functions (Regulation H (2)(a).”

10. In commenting on the complaint to me the Department has reiterated that “by moving from the substantive post of head to employment as supply teacher, the ‘stepping down’ conditions, contained in regulation H1 of the Teachers Pensions Regulations 1997 were not met in (the Applicant’s) case”.  The author repeated much of the essence of the Stage II determination and stated “there is no evidence that (the Applicant’s) employer instigated the cessation of the head’s post: (The Applicant) relinquished the post of his own volition, and chose to become a supply teacher, standing in during the substantive post holder’s absence due to sickness)…”

11. The Association’s Solicitor has commented: “…even though the regulation may be used as a ‘management tool’ there is no suggestion in the regulations that it exists (author’s emphasis) for that purpose; it simply gives a member of the Teachers Superannuation Scheme an entitlement to benefit if certain criteria are satisfied, and whether or not the cessation of (the Applicant’s) post was instigated by his employer is irrelevant.”

CONCLUSIONS

12. The Department argues that the Applicant’s case does not fall under regulation H1 because he did not move to another “post” with the same employer and in any event his employment was not permanent.  It further argues that the “cessation” of Mr Ireland’s post as head teacher was voluntary and not for the employer’s management benefit.

13. To come within the conditions set out in the regulation the employee who has been in pensionable employment must continue to be employed by the same employer or, having ceased to be so employed, is reemployed by it within six months.  at a reduced rate of contributable salary.  He also has to be employed in a “different post” and must not make an election under regulation C2 that his contributable salary is to be treated as having continued at the previous rate.  The employer has to notify the Secretary of State in writing of the matters specified in paragraph (2) of the regulation.  That specifies that the employment at a reduced rate of salary must “be in the interests of the efficient discharge of the employer’s functions”.  Nowhere in the regulation is it stated that the new employment must be permanent or that it does not apply to part-time supply teachers.

14. The Applicant ceased in July 2001 to hold the post of head teacher which was pensionable employment.  Within six months of leaving that post the Applicant moved to another post and was re-employed by the same employer as a supply teacher and at a reduced rate of salary.  It is not relevant in that context whether the post to which he moved was temporary or permanent.

15. However, what is relevant is that the County Council did not notify the Secretary of State under regulation H (1)(d) within three months (or at all) that the Applicant’s “stepping down” was “in the interests of the efficient discharge of the employer’s functions”.  Teacher’s Pensions referred the Applicant’s application to the County Council which simply confirmed that he was employed on a part-time supply basis.  All the evidence leads me to conclude that the Applicant’s “stepping down” was his decision and not prompted by the County Council “in the interests of the efficient discharge” of its functions.  That being the case the Applicant fails to satisfy the requirements of regulation H1 and for that reason I do not uphold the complaint.
DAVID LAVERICK

Pensions Ombudsman

24 October 2003
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