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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr G Lindsay

Scheme
:
McLaren Dick & Co Ltd Pension & Assurance Scheme (the Scheme)

Respondents
:
Trustees of the McLaren Dick & Co Pension & Assurance Scheme (the Trustees)

Capita McLarens Limited (the Employer)

MATTERS FOR DETERMINATION 

1. Mr Lindsay states that he was excluded from the Scheme when he commenced employment with the Employer and has been denied benefits. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Scheme was established by an interim Deed dated 28 December 1960.  The First Definitive Deed was executed on 21 December 1961. A copy of that Deed has been provided but I have not seen a copy of the accompanying Scheme Rules. The only indication of what was in the Rules comes from the Scheme booklet. 

4. On eligibility conditions,  the Scheme Booklet in 1961 stated:

“2. (a) Employees who are not immediately prior to the Commencement Date members of the Previous Scheme shall be eligible to join the Fund on the first Entry Date on which they are aged not less than 21 and not more than 64 ½ years in the case of male employees and are aged not less than 21 and not more than 59 ½  in the case of female employees and are within the following categories: -

Full time male and female employees of any of the Employers, other than those whose employment is of a temporary nature.”  

5. The First Definitive Deed was amended on 28 April 1975 although no changes were made to eligibility conditions.  A Third Definitive Deed was prepared on 25 November 1993 after the date on which Mr Lindsay was appointed.

6. At his interview with the Employer Mr Lindsay was told that the Scheme was closed.  By way of letter dated 26 August 1992 he was made an offer of employment.  That letter included a reference to the Scheme in the following way:

“Pension Scheme

If you need advice regarding your pension we have a number of specialists who will assist you.”

7. Mr Lindsay accepted the offer of employment on 26 August 1992 and commenced employment as an Investigator/Adjuster with the Employer on 1 September 1992.

8. A letter dated 9 November 1992 set out his terms and conditions of employment which included the following information about the Scheme:

“Pension Scheme

You will be entitled to join the Company’s non-contributory Pension Scheme when you have satisfied the minimum age requirements.  Details are given in the booklet, titled ‘Pension and Assurance Scheme’.  Members of the Company Pension Scheme are contracted out of the earnings related state pension scheme.”

When he received that letter he was 52years of age.

9. In 1997 Mr Lindsay made an application to transfer to work in a different area and the Employer issued a letter dated 3 October 1997 to him in connection with the transfer.

“I refer to our telephone discussion of 26 September 1997 and confirm that we in the Northern Region will look forward to you joining us in the not too distant future….

…As you are aware, your current employment does not involve you in the McLarens Toplis pension scheme.”

10. In late 2001 Mr Lindsay became aware that some Investigators/Adjusters had been included in the Scheme and it became apparent that various different reasons had been given to others like him about why they did not have access to the Scheme.

11. Mr Lindsay complained under the Scheme’s internal dispute resolution (IDR) procedures.  The first stage response dated 5 September 2002 stated:

“As you can appreciate an employer can employ an employee on which ever terms and conditions as to employment it chooses (subject to certain statutory requirements). As you have pointed out you were employed by McLarens on the basis that you would not be entitled to join the Scheme and you were informed of this prior to your commencement of employment.  The fact that some ex-police officers elsewhere in the company were permitted to join the McLarens Pension Scheme is a matter for the employer, just as it would be if it decided that some employees would receive the benefits of a company car and others would not.

You were not excluded from the McLarens Pension Scheme due to sex, race, religion or marital status and, therefore, your exclusion was not discriminatory.  It was a commercial decision, made by McLarens which it is entitled to do.”

12. Mr Lindsay appealed under stage two the IDR procedures and the Trustees responded as follows:

“As you point out you were employed by McLarens on the basis that you would not be permitted to join the Scheme.  You were informed of this prior to you commencing employment. We understand that your terms and conditions signed on 9 November 1992, refer to entitlement to the pension scheme.  However, this is clearly an error of which you have always been aware.  You have admitted that you were aware, before you joined McLarens that you would not be entitled to join the Scheme.  You did not query this until 2001/2, and accordingly, you have always been aware that this was the basis on which you were employed.  You were informed again of this fact by letter in October 1997…

..Rules of the Scheme

We are aware that the rules of the Scheme referred to automatic eligibility.

As mentioned, we believe that there was an express agreement that you would not be able to join the Scheme.  The offer of employment on those terms was accepted by you.  You have always been aware that the 1992 statement of terms contained an error.  As such you did not have a contractual entitlement to join the Scheme.

In view of the fact that it is clear on what basis you were employed, we advised that legally the express agreement between you and your employer, that you would not be able to join the Scheme, overrides the automatic eligibility requirements provided for by the rust Deed & Rules of the Scheme.” 

TIME LIMITS

13. Representatives for both respondents claim the complaint to be time barred, firstly because the event complained about occurred in 1992 and therefore Mr Lindsay ought reasonably to have known of the existence of the circumstances giving rise to his complaint by a date much earlier than 2001.  The letter setting out the Terms and Conditions should reasonably have put him on notice of the actual situation even if he had been given incorrect information that the Scheme had closed.

14. Secondly, the information about the Scheme provided in the letter that set out the Terms and Conditions of his employment was at odds with what he understood the situation to be and in their view merited some further enquiry on his part.

15. It ill behoves the Respondent to argue that because, by error they had indicated that Mr Lindsey would become entitled to be eligible of the scheme he ought now to be regarded of having knowledge that he has all along been eligible. Certainly he knew that he was not a member of the pensions scheme.  Not until 2001 did he become aware of the possible inaccuracy in the statement that he could not join the scheme. 

16. Even were I to take the view that the complaint had not been made within three years of the act or omission to which it relates (or within three years of his becoming aware or being reasonably taken to be aware of that act or omission) I consider the complaint has been made within a reasonable time thereafter and can thus be investigated. 

Mr Lindsay’s submissions

17. Prior to joining he was interviewed and says that he was advised that the Scheme was closed and membership was not available and assumed that the inclusion of pension scheme membership contained in his letter of appointment was therefore an error. 

18. He did not receive any letter said to have been issued in 1997 informing him of that error.

The Employer’s submissions
19. Capita Group plc acquired McLaren Dick & Company Limited in May 2001 and the current Trustees were not appointed until 7 March 2002.  Thus the personnel involved with this dispute no longer have any personal knowledge of what exactly happened over 10 years ago and it is impossible to offer any meaningful commentary as to what Mr Lindsay was told in 1992.  Further it is difficult to produce the documentary evidence required after such a time delay. 

20. It is disputed that Mr Lindsay was entitled to become a member of the Scheme.  It is accepted that he met the eligibility criteria set out on page three of the Booklet for Adjusting Executive Staff dated January 1990 and that his Statement of Terms and Conditions of Employment does indicate that he was eligible.

21. At all times the parties involved, including Mr Lindsay, have fully understood that an entitlement to join the Scheme has not formed part of his terms and conditions of employment.  The relevant law indicates that an agreement binding an employer and an employee contractually overrides the provisions of a pension scheme Trust Deed, even if the deed is, on the face of it, more favourable.

22. This was recognised by the High Court in relation to collective agreements in the case of South West Trains v Wightman [1997] OPLR 249 9 and was followed and extended in The Trustees of the NUS Officials and Employees Superannuation Fund v The Pensions Ombudsman and Bryan Allen (unreported).
23. In Allen the Pensions Ombudsman sought to distinguish South West Trains on the basis that there was a legally binding collective agreement whereas in Mr Allen’s case, he had been presented with no evidence that he (Mr Allen) had agreed, even reluctantly to the proposals made by his employer.

24. Upon appeal to the High Court by the Trustees, Lightman J inferred that Mr Allen in accepting an increase in wages had also accepted a provision relating to pension entitlement made in the same offer.  This agreement evidenced through conduct was enough to override rights, which may have arisen under the Scheme Rules.

25. These two cases are authority for the principles, firstly that an agreement between employer and employee can override the provisions of the Scheme and secondly, that this agreement can be evidenced by the conduct of the parties.

26. It is acknowledged by Mr Lindsay that the remuneration package he was offered and accepted in August 1992 did not include entitlement to membership of the Scheme.  It is the Employer’s position that it can, subject to statutory requirements, employ an employee on whatever terms and conditions it chooses and that it is open to a prospective employee to accept or reject those conditions.  The terms and conditions accepted by Mr Lindsay did not include membership of the Scheme.  He agrees that he was informed of this prior to accepting the offer of employment for nearly ten years on this basis before he queried it.    

27. When Mr Lindsay was transferred to McLaren’s Northern Region in 1997, he was issued with a further letter dated 3 October 1997, which set out the terms of the transfer confirming that his employment did not involve him in the Scheme.

28. The Employer’s decision not to offer Mr Lindsay the right to join the Scheme was a commercial decision and not one made for discriminatory reasons such as sex, race, religion or marital status.

29. Throughout the duration of Mr Lindsay’s employment it has been accepted by him that his employment did not involve him in the Scheme.  When he moved to the Employer’s Northern region, a letter dated 3 October 1997 giving details of the terms of his relocation specifically reiterated this fact.

30. Whilst the reasons behind the decision not to offer Mr Lindsay membership of the Scheme are unfortunately no longer available due to the time elapsed since Mr Lindsay began employment, it does appear from correspondence relating to other employees of the Employer from a similar background who were employed at about the same time that the basis of their employment was a special package.

31. In the circumstances the only tenable interpretation of events is that Mr Lindsay agreed to accept the terms and conditions offered by the Employer, that these did not include membership of the Scheme and that this is evidenced by his conduct during the following 10 years. The agreement to this effect between Mr Lindsay and the Employer as evidenced by the conduct of both overrides the Scheme documentation as regards the eligibility of Mr Lindsay to join the Scheme.

32. The Trustees have had no involvement in Mr Lindsay’s employment because Mr Lindsay’s terms and conditions of employment never included membership of the Scheme and it is inappropriate to make a finding of maladministration against the Trustees in relation to this matter.  

33. The Scheme was closed to new entrants in May 1997.

CONCLUSIONS

34. There is no dispute that the Employer told Mr Lindsay that the Scheme was closed when it was in fact open for new members to join, a member becoming eligible at the commencement of employment.  On the other hand, it is also clear that Mr Lindsay accepted the offer of employment on the understanding that the employment did not carry with it a right to membership of the pension scheme. 

35. There is no automatic right to membership for a potential employee who joins on terms which exclude membership of the pension scheme.  The Employer was perhaps less than candid in the reason given for excluding Mr Lindsay.

36. In my view, particularly bearing in mind the decision in NUS v The Pensions Ombudsman and Bryan Allen, Mr Lindsay is estopped from claiming that, contrary to the basis on which he accepted his employment, and worked for many years he is to be treated as having been a member of the Pension Scheme.  

37. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

31 March 2005
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