M01055


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr M Duffin FILLIN "Enter Complainant's name" \* MERGEFORMAT 

Scheme
:
 FILLIN "Enter Scheme name" \* MERGEFORMAT Legal & General Personal Pension Plan

Respondent
:
Legal & General Assurance Society Limited

MATTERS FOR DETERMINATION

1. Mr Duffin says that Legal & General has delayed in setting up his stakeholder pension plan leading to a failure in contributions being made by him and his employer.  Mr Duffin feels he should be compensated for the loss of contributions.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. In January 2002, Mr Duffin commenced employment with EW Simulation Technology Limited (EWST).  Although EWST had its own occupational pension scheme, Mr Duffin could choose for EWST to contribute to a scheme chosen by him.  This was the option Mr Duffin selected.  

4. EWST advise me that the employer’s contributions are paid from the date the relevant arrangement is set up by each individual.

5. Mr Duffin had an existing stakeholder pension plan with Legal & General.

6. On 10 June 2002, Mr Duffin wrote to Legal & General referring to a recent telephone conversation.  He provided contact name and address details for EWST (as his new employer) and his salary details.  Mr Duffin wrote:

“Company will contribute 5% of salary.  Please provide the named contact with details of the monthly contribution and the necessary paperwork.

Personal contribution will also be 5% of salary paid directly by the individual.  Please can you inform me of the total monthly contribution and provide the necessary paperwork.”

7. Mr Duffin received no response to this letter and faxed a further copy to Legal & General on 25 June 2002.  The fax header line confirms the date it was faxed to Legal & General, although the faxed copy is date-stamped by Legal & General’s stakeholder department as being received on 10 July 2002.

8. A delay occurred until 9 September 2002, when Legal & General wrote to Mr Duffin and to EWST referring to his letter and enclosing the relevant documentation for EWST to commence contributions.  The documentation was completed and returned by EWST on 11 September 2002 and received by Legal & General on 13 September 2002.  This confirmed that EWST would contribute £145.84 per month into Mr Duffin’s pension plan.

9. Legal & General set up the direct debit for EWST and the first contribution was deducted from EWST on 5 November 2002.

10. Legal & General had also forwarded a direct debit mandate to Mr Duffin to enable him to make personal contributions.  Mr Duffin completed and returned the form, which was received by Legal & General on 18 September 2002.  However, there was a delay and the direct debit was only set up in time to collect Mr Duffin’s first contribution on 9 December 2002.

11. In the meantime, Mr Duffin had expressed his dissatisfaction with the length of time it had taken to establish the payment arrangements.  He contacted Legal & General about this late in August 2002.  Legal & General acknowledged Mr Duffin’s complaint in early September 2002.  Legal & General wrote further on 23 September 2002 and 22 October 2002, saying it was still investigating.  In November 2002, Mr Duffin referred his complaint to the Financial Ombudsman Service and it was then forwarded to me.  Mr Duffin received a substantive response to his complaint from Legal & General on 28 November 2002 which acknowledged the poor service he had received.  Legal & General also said:

“Understandably had this occurrence not happened, then yourself and your employer would have been able to forward ourselves the desired premiums on a monthly basis, dating from June 2002.  In light of this fact, should you or [EWST] wish to make an exceptional payment to bring your account up-do-date, please do not hesitate to contact me directly to discuss matters.”

12. Legal & General then sent Mr Duffin a cheque for £100 as a gesture of concern over the way the matter had been administered.  Mr Duffin says he has not cashed this cheque.

13. Mr Duffin submits that, as a result of the delays by Legal & General, he has lost the contributions which would have otherwise been paid into his pension plan and the income those contributions would have generated.

14. Legal & General denies it has caused Mr Duffin any loss.  It considers that any employer’s contributions must be a matter for Mr Duffin’s contract of employment.  If Mr Duffin had an entitlement to contributions being paid for any period which had not been collected by Legal & General, those contributions would still be due under his contract of employment and, therefore, not “lost”.  In addition, it says Mr Duffin can still pay the “lost” personal contributions to the pension plan.

15. EWST has confirmed to me that it is prepared to make the backdated contributions.

16. Legal & General says that, with respect to lost investment growth, if the contributions are now paid, Legal & General would give Mr Duffin the option of investing them as if they had been received on the appropriate date, or on the date they are received, whichever basis is more favourable to Mr Duffin.

CONCLUSIONS

17. Legal & General has acknowledged there was delay on its part in setting up the contribution arrangements for Mr Duffin.  It has given him a cheque for £100 as a gesture of goodwill.  That cheque was not, however, cashed.  

18. The delay in acting upon Mr Duffin’s letter of 10 June 2002 was unreasonable and amounts to maladministration by Legal & General

19. The arrangement entered into by Mr Duffin with EWST was that EWST would contribute to his pension plan from the time that the arrangements were put into place.  The arrangements for Mr Duffin’s pension plan were in place – all that was missing was the payment method.  The payment method was not in place until 5 November 2002 due to the delay by Legal & General.  

20. Had there not been such delay, contributions from the employer would have been received from an earlier date.  However, as EWST is still prepared to make those contributions, Mr Duffin has not missed out on them.  

21. Legal & General should have been able to provide the relevant documentation to Mr Duffin and EWST shortly after receiving Mr Duffin’s letter of 10 June 2002.  I acknowledge that the letter needed to be faxed through, suggesting Legal & General did not receive it the first time.  It then took a further 15 days to reach the appropriate department.  I see no reason why all arrangements should not have been in place to deduct the first contribution from EWST by 5 August 2002: that would reflect a similar time frame to what actually occurred (ie.  from Legal & General’s letter of 9 September 2002 to the first deduction on 5 November 2002).  I calculate the additional contributions which EWST would have paid, had the delay not occurred as £437.52.

22. Turning to Mr Duffin’s unpaid personal contributions over the period, he has had the benefit of these funds in the meantime, but if he wishes to have the benefit of those funds as part of his pension provision, it is up to him to contribute them to the plan.  Using the same time scale as discussed above and taking into account the fact that Legal & General did not commence deducting Mr Duffin’s contributions until December 2002, I understand Mr Duffin’s missing contributions to amount to £583.36.  Legal & General has offered to invest all the unpaid contributions in whichever manner suits him best and it is now for Mr Duffin to decide whether he wishes to pay those contributions and, if so, on what basis they are to be invested.  I have made a direction which should assist Mr Duffin in this regard.

23. Finally, it is clear that Mr Duffin was inconvenienced by the delay, but I consider £100 to be adequate redress for the injustice.  I understand Mr Duffin has not cashed the cheque sent by Legal & General and my direction takes this into account.

24. Mr Duffin also asks that I make a direction forbidding Legal & General from making any administration charges should he choose to move his pension plan elsewhere.  However, I am not prepared to do this.  The directions I have made are sufficient to remedy the injustice caused to Mr Duffin by Legal & General’s maladministration.  There is no basis for me prohibiting Legal & General from imposing whatever charges the policy conditions allow.

DIRECTIONS
25. I direct that, within 28 days of the date of this determination, Legal & General shall provide Mr Duffin with two statements.  The first statement is to show the effect of investing all the contributions, which would have been paid by Mr Duffin and EWST but for Legal & General’s maladministration, as at the appropriate date they were due.  The second statement is to show the effect of investing all the contributions as at the date they would be received.

26. Once Mr Duffin has selected a basis for the investment of the contributions, Legal & General shall apply that basis to any of Mr Duffin’s unpaid personal contributions that he chooses to make and to the contributions due from EWST.  Such investment to take place within 28 days of the contributions being paid to Legal & General.  

27. Legal & General shall pay £100 to Mr Duffin as compensation for the distress and inconvenience he has suffered, such payment to be made within 28 days of the date of this determination.
DAVID LAVERICK

Pensions Ombudsman

27 May 2004
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