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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J Harris

Scheme
:
Turriff Corporation Pension Scheme

Respondents
:
Rea Brothers Trustees Limited (the Trustee)


:
William M Mercer (Mercer)

MATTERS FOR DETERMINATION

1. Mr Harris says the Trustee gave him an incorrect transfer value.  Based upon the lump sum Mr Harris expected to receive, he says he entered into an arrangement in Cyprus to have an apartment constructed.  Mr Harris considers he should be compensated.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mercer is the administrator for the Scheme and undertakes calculations at the request of the Trustee.

4. The Scheme is a final salary scheme, which is currently being wound up.

5. Mr Harris was provided with a quotation of retirement benefits from the Scheme in early September 2001.  Two options were provided – the first being a full pension of £362.22, with a spouse’s pension of £181.11.  The second option was a tax free cash sum of £3658.42, with a spouse’s pension of £181.11 per annum.

6. On 12 October 2001, following a request by Mr Harris, the Trustee wrote to Mr Harris providing a transfer value calculation as at 28 September 2001.  The calculation had been prepared by Mercer and provided the following information:

· Mr Harris had pensionable service between 1 August 1975 and 31 March 1978 with a final pensionable salary of £8,150.

· Mr Harris had a total pension at the date of leaving of £362.22.

· Mr Harris’s member’s contributions totalled £960.71.

· The transfer value for Mr Harris’s benefits was £153,817.  

7. The transfer value should have been £20,957.98.

8. This transfer value as set out in paragraph 6 was stated to be guaranteed for three months from the date of calculation.   The Trustee exercised its discretion in providing this transfer value, because Mr Harris was within one year of his normal retirement date and was not otherwise entitled to a cash equivalent transfer value in accordance with the Pension Schemes Act 1993.

9. On receipt of the guaranteed figure, Mr Harris requested his independent financial adviser (IFA) to request the amount of the tax free lump sum that would be available to Mr Harris.   According to Mr Harris’s solicitor, it was assumed the amount would be 25% of the transfer value.

10. On 2 November 2001, following a telephone call from the IFA, the Trustee wrote to the IFA stating that the maximum tax free sum allowed by Inland Revenue was £4,554.41.   

11. On 7 November 2001, a quotation was prepared by Standard Life for Mr Harris, based on a transfer value of £153,817.  This suggested he could take a tax free lump sum of £38,454.45, plus a pension of £6,016.20 with a spouse’s pension of £3,008.10.

12. On 9 November 2001, Mr Harris completed the necessary documentation in order to transfer the sum of £153,817 to Standard Life.  This did not occur.

13. The error in respect of the transfer value was advised to the IFA by telephone on 3 January 2002 and the correct value was confirmed.  The maximum tax free cash sum was confirmed to be £4,355.16.

14. On 15 January 2002, the Trustee wrote to the IFA with the information that the error had occurred because of a data input error on the part of Mercer.

15. During November and December 2001, Mr Harris negotiated with Tritonia Developers Ltd (Tritonia) for the purchase of an apartment in Cyprus.  A “hand-shake” agreement was entered into, which was followed by a letter from Tritonia dated 29 December 2001.  The text of the letter is, as follows:

“We submit herewith our offer and proposal in respect of a one bedroom House based on our standard specification.

House marked A4 or A6



C£42,000

Terms of Payment:

C£10,000 upon signing of the contract

C£4,700 on completion of the structure

C£4,700 on completion of brickwork and plastering

C£4,700 on completion of tiling

C£4,700 on completion of aluminium and carpentry works

C£12,700 on completion and handing over

C£500 at end of 12 months maintenance

Maintenance of pool and common grounds C£250 per annum.

Completion: 24 months

Offer is valid up to 45 days

Thank you for entrusting our company to build your home in Cyprus.”

16. Mr Harris has not been held to the agreement by Tritonia, but submits that this does not relieve the respondents of the injustice he claims to have suffered as a result of being given an inaccurate quotation.  Mr Harris says that his retirement has been brought forward as a result of ill health and, but for the wrong figure having been given to him, his affairs would, by now, have been in order.

17. Mr Harris submits it is clear a contract existed.  He claims to have suffered loss in that the cost of a similar property is now substantially greater.  Mr Harris has also had to deal with Tritonia as a result of his failure to proceed with the purchase.  Mr Harris has provided me with a copy of a letter from Tritonia stating: “Reference to our verbal agreement with respect to the purchase of either house A4 or A6 in the above project.  I confirm that this agreement is null and void.”

18. The Trustee has now offered Mr Harris £100 in recognition of any distress and inconvenience caused by the error.

CONCLUSIONS
19. Mercer incorrectly calculated the transfer value for Mr Harris’s benefits.  This was maladministration.  I now turn to considering whether, as a consequence of the maladministration, Mr Harris sustained injustice.

20. In October 2001, Mr Harris was given the incorrect transfer value.  However, he was also given the details about the pension available from the Scheme, his pensionable service and final salary.  While I would not expect Mr Harris to necessarily identify a problem at this point, it seems to me that the IFA should have been able to recognise that a transfer value of nearly £154,000 does not equate to a pension of £362.22 per annum.

21. Furthermore, I understand assumptions were made about the tax free cash sum which could be taken, in that it was considered to be 25% of the transfer value.  However, on 2 November 2001, the IFA was told by the Trustee it was £4,554.41.  That, shortly after, Standard Life quoted a tax free cash sum of £38,454.45, again to my mind, should have rung a loud bell.  Given the large discrepancy, the reasonable reaction would have been to make enquiries to ascertain which was likely to be correct.  It was not a reasonable reaction to assume the higher amount was correct and act on that basis.

22. That Mr Harris commenced negotiations in respect of entering into a contract for the construction of an apartment in Cyprus seems to be a red herring, as it does not appear the contract ever became binding upon him.  I note his view that there was a contract, but it is clearly not one to which he has been held.   

23. I find it was not reasonable for Mr Harris to rely upon the incorrect transfer value quoted, given the large discrepancy in lump sums quoted to him.  Such reliance was particularly unreasonable bearing in mind that Mr Harris was using the services of an IFA.   

24. Because Mr Harris has not made any irrevocable decisions in reliance upon the incorrect transfer value, there is no equitable basis on which the Trustee could be compelled to compensate Mr Harris.

25. The Trustee has already offered Mr Harris £100 as compensation for any distress and inconvenience he may have suffered.  Even taking account of his telling Tritonia that he was not proceeding with the purchase, I see no reason to expect more.  To the extent that injustice has been caused by maladministration, such a payment will provide adequate redress.  As the error originated with Mercer, my direction looks to them to make such a payment.

DIRECTIONS
26. Within 28 days of this determination Mercer shall pay to Mr Harris the sum of £100.  
DAVID LAVERICK

Pensions Ombudsman

6 November 2003
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