M01124


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant:
Mr A Mercer

Applicant’s representative:
Thompson Solicitors

Scheme:
FM Conway Limited Group Pension Plan (the Plan)

Respondents:
FM Conway Limited (Conway)


London Borough of Lewisham (the Council)

MATTERS FOR DETERMINATION 

1. Mr Mercer complains that the previous refusal of the Respondents to disclose particular documentation amounted to maladministration. Mr Mercer also complains that the Council was under an obligation to ensure that, following the transfer of his employment to Conway, he was provided with pension arrangements “broadly comparable” to those of the Local Government Pension Scheme (LGPS), or, alternatively, compensation in lieu of such broadly comparable arrangements. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prior to 31 July 2000, Mr Mercer was employed by the Council and was a member of the LGPS.

4. In January 1999, the Council invited tenders in relation to contracts for highway maintenance work. By October 1999, the Council had received a tender submitted by Conway in respect of the work. 

5. In March or April 2000, the Council accepted Conway’s tender, subject to various conditions, which included the Council being satisfied with the pension arrangements proposed by Conway in respect of transferring employees. 

6. In order to satisfy itself as to the appropriateness of the pension arrangements offered by Conway, the Council sought assistance from its actuary and requested detailed information from the pension adviser to Conway. After some investigation, the Council’s actuary said in a letter to the Council dated 28 June 2000:

“Because there is no final salary or defined benefit pension scheme in the package then it is not possible to state that the benefits package is broadly comparable to the LGPS.

However, I would agree with the opinion of [Conway’s pension adviser] that when combined with benefits from SERPS the benefits which will ultimately emerge are comparable in value and indeed more flexible than the LGPS.

Pensions (as yet) are not covered by TUPE and DETR Guidance…The proposed benefits package put forward by FM Conway, in my view represents a not unreasonable alternative to a broadly comparable scheme…”

7. The Council and Conway subsequently entered into two contracts. One contract was in respect of “planned” highway maintenance works; the other was in respect of “responsive” highway maintenance works (the Contracts).

8. Pursuant to the Contracts, on 31 July 2000, the employment of Mr Mercer and others was transferred from the Council to Conway. Such transfer was in accordance with the Transfer of Undertakings (Protection of Employment) Regulations 1981 (SI 1981/1794) (TUPE). 

9. Following the transfer, Conway eventually made available to the transferred employees, membership of the following: a group personal pension plan set up with Norwich Union; a group life assurance scheme initially set up with Cornhill Insurance and subsequently with Pinnacle Insurance plc; a long-term disability insurance scheme set up with UNUM Ltd.

10. From at least October 2000, onwards, correspondence passed between, on the one hand, Mr Mercer’s trade union, Unison, and Thompsons Solicitors (Thompsons) (representing, through Unison, a number of the transferred employees including Mr Mercer) and, on the other hand, the Council and Conway. Such correspondence concerned the nature of the pension arrangements provided by Conway to the transferring employees. 

Disclosure

11. In the course of the correspondence, Thompsons requested that various documents be disclosed, namely: the actuarial advice provided by the Council’s actuary relating to the pension arrangements proposed by Conway; the Contracts; and the bundle of correspondence attached to the Contracts (the requested documentation). Thompsons argued that Regulation 10 of the 1981 TUPE regulations required the Council to supply the requested documentation. The Council refused to release the requested documentation on the grounds of confidentiality, as did Conway when approached by Thompsons.

12. Thompsons also asked Conway to release basic information about the new pension and life assurance schemes, referring to obligations imposed by Regulation 3 of the Occupational Pension Schemes (Disclosure of Information) Regulations 1996.

13. In January 2003, Thompsons, on behalf of Mr Mercer, submitted a Complaint to this office in which he requested that the Respondents be directed to disclose the requested documentation. Following submission of Mr Mercer’s complaint, the Council disclosed the requested documentation and Conway disclosed further related documentation.

14. In May 2003, Mr Mercer submitted a Supplementary Complaint. This essentially contained two allegations but, in relation to disclosure, Mr Mercer alleged that the previous failure of the Respondents to supply the requested documents amounted to maladministration. Thompsons, on behalf of Mr Mercer, also referred to the further information requested, and not disclosed, ie the basic information about the personal pension plan and other arrangements. 

15. In response to Mr Mercer’s complaint about disclosure, the Council denies that it was under an obligation to disclose the requested documentation and notes that, on initially requesting the documentation, Thompsons neither stated clearly the nature of the case that might arise out of such disclosure, nor the identities of the parties on whose behalf Thompsons acted. Once the Council was made aware of the nature of Mr Mercer’s complaint, it released the requested documentation.

16. In its response to Mr Mercer’s complaint about disclosure, Conway:

16.1. Released the details of the new pension and life assurance arrangements; and

16.2. Said that the request for disclosure had amounted to a “fishing” exercise, and Conway was under no obligation to provide the information, even to the limited extent that the requested documentation was under Conway’s control.

“Broadly comparable” pension arrangements

17. In Mr Mercer’s Supplementary Complaint, he said that, in light of any or all of a number of sources (referred to below), the Council was under an obligation to ensure that, on transfer of his employment to Conway, he was provided with pension arrangements “broadly comparable” to the LGPS, or, exceptionally, compensation in lieu of such arrangements. Mr Mercer made reference to the fact that the correspondence passing between the Council and Conway in relation to the Contracts referred to the need for the pension arrangements proposed by Conway to prove satisfactory to the Council. 

18. The sources to which I have been referred are:

18.1. The Department for the Environment, Transport and the Regions’ (DETR) “Circular 10/99” (DETR Circular). This Circular provided guidance to “best value” authorities on a range of matters in relation to how they carried out their responsibilities under Part 1 of the Local Government Act 1999. It included a section on “Fair Employment” in which were set what was described as “The Government’s agenda for fair employment and its relationship to best value.” Paragraphs 91 and 92, in particular, dealt with the protection of employees’ pension entitlements on staff transfers to the private sector. They made reference to the principles set out in the Treasury Guidance referred to below at paragraph 18.3, whilst acknowledging that that Guidance was only binding immediately on central Government Departments and Agencies;

18.2. The Cabinet Office’s “Statement of Practice” on staff transfers in the public sector (Cabinet Office Statement of Practice). Issued in January 2000, this Statement of Practice set out a framework to be followed by public sector organisations to implement the Government’s policy on the treatment of staff transfers where the public sector was the employer when contracting out. It stated that it applied directly to central government departments and agencies and the Government expected other public sector organisations to follow the Statement of Practice; 

18.3. Certain documents annexed to the Cabinet Office Statement of Practice, namely:

· HM Treasury’s “Guidance to Departments and Agencies” – “A Fair Deal for Staff Pensions” - on staff transfers from central government (Treasury Guidance). This is Annex A to the Cabinet Office Statement of Practice, and sets out in general terms how pension issues are to be handled when staff from “central government departments and agencies” are transferred to a new employer as part of a business transfer. The Treasury Guidance states that the guiding principle is that the new employer should offer transferring staff a pension scheme which is “broadly comparable” to the public service pension scheme which they are leaving, or, exceptionally, where pension arrangements are not broadly comparable, appropriate compensation. A “Broadly Comparable” scheme is said to be one “..which, in the professional opinion of the actuary, satisfies the condition that there are no identifiable employees who will suffer material detriment overall in terms of their future accrual of pension benefits under the alternative scheme.”;

· The Government Actuary’s “Statement of Practice” on assessment of broad comparability of pension rights (GAD Statement of Practice). This is ancillary to the Treasury Guidance and sets out the principles on which the Government Actuary’s Department (GAD) undertakes its assessment of “broad comparability”. This specifies that, “Only defined benefit schemes will be certified as broadly comparable to defined benefit schemes;”  

19. The Council’s response to Mr Mercer’s complaint about comparability includes the following submissions:

19.1. The Council understood “broadly comparable” to refer to a scheme which would be certifiable by the GAD. When the Council found that the Company did not intend to provide a “broadly comparable” scheme, it asked an actuary to assess the benefits package on offer to the transferring employees. After some modifications to the package, the actuary advised the Council that, including some state pension benefits, it was comparable in value and more flexible than the LGPS and a “not unreasonable alternative to a broadly comparable scheme”;

19.2. The Council denies that any of the sources cited on Mr Mercer’s behalf give rise to an obligation on the Council to ensure that transferring employees were provided with a “broadly comparable” scheme as certifiable by the GAD. Neither the DETR Circular nor the Cabinet Office Statement of Practice had any legal effect upon the Council.

19.3. However, this does not mean that the Council did not have regard to the DETR Circular.  Although not legally obliged to do so, the Council did give consideration to it at the relevant time and acted in the spirit of both the DETR Circular and other guidance available at the time.  It was however, only guidance and did not impose at any time a legally binding obligation on the Council.

19.4. Section 17 of the Local Government Act 1988, as enacted at the time, and which was in force at the material time, effectively produced a two tier workforce as it had the effect of preventing the Council from specifying that any proposed pension scheme must be ‘broadly comparable’ to the LGPS. 

19.5. By the time the DETR Circular came into force in October 1999, Conway had already submitted its tender.  A decision was taken to proceed with the transfer to Conway.  When the Council produced its proposals regarding pensions, the Council checked this proposal with its actuaries.  The advice was that this proposal was neither ‘broadly comparable’ nor comparable in value.  The Council was not satisfied, considering the pension proposal, the actuarial advice and the guidance in the Circular that the pension proposals were suitable.

19.6. Conway was therefore asked to reconsider their position in this respect and look at ways of compensating the employees in question.  Conway did reconsider and when it informed the Council that, amongst other things, it would increase salaries by 10%, the Council sought further advice from its actuaries.  This time, although still not “broadly comparable”, the Council was advised that the proposal was comparable in value and in fact the pension on offer by Conway was more flexible than that currently provided by the Council.  Conway also stated that the new arrangements represented, “a not unreasonable alternative to a broadly comparable scheme”.  

19.7. The Council had therefore undertaken all steps it reasonably could undertake to ensure that this matter was adequately dealt with on transfer.   

20. In response to Mr Mercer’s complaint, Conway says that the alleged obligation to ensure that Mr Mercer was provided with broadly comparable pension arrangements, following his transfer to Conway, was not one which fell upon Conway in any event.

CONCLUSIONS

21. There are two matters which I must determine. Firstly, whether the initial failure of the Respondents to disclose the requested documentation, and further information, amounted to maladministration, as alleged by Mr Mercer. Secondly, whether the Council and/or Conway were under the obligation as Mr Mercer contends in relation to the provision of “broadly comparable” pension arrangements. I will deal with each in turn.

Disclosure 

22. As regards the statutory sources cited by Thompsons, I am unable to find that any of their respective provisions give rise to the obligation for which Mr Mercer contends: 

22.1. Pension benefits are not included in the TUPE regulations that provide for employees transferring between employers. The Council therefore was under no particular obligation to provide information about the proposed pension and life assurance schemes under these regulations;

22.2. The Personal Pension Schemes (Disclosure of Information) Regulations 1987 confer an obligation on trustees of a personal pension scheme to supply certain information within given timescales. Conway was not the trustee of the pension arrangement;

22.3. The Occupational Pension Schemes (Disclosure of Information) Regulations 1996 do not apply to personal pension arrangements or to schemes that provide benefits only on death. None of the arrangements are therefore covered by these regulations.

23. Aside from regulatory requirements, would it have been good administrative practice for the Council or Conway to have supplied the information requested? In my view, in the absence of overriding reasons to the contrary, it would always be preferable to take a transparent approach in matters of such importance to those affected. In the interests of such transparency and maintaining harmonious ongoing relations, and in the absence of anything to fear from disclosure, it would have been preferable to have made the information available earlier. I am though content that, whilst perhaps questioning the motives behind the non-disclosure, in particular in relation to the key actuarial advice, it did not in this instance amount to maladministration.

24. In any event, all of the requested documentation and information has now been disclosed and therefore no injustice remains to be redressed. I therefore do not uphold this aspect of the complaint. 

Obligation to provide “broadly comparable” pension arrangements

25. Mr Mercer’s representatives cite a number of different sources as possible bases for the Council’s alleged obligation for which Mr Mercer contends.

26. The first source is the DETR Circular. The DETR Circular constitutes neither primary nor secondary legislation. Its status is, rather, that of government departmental non-legally binding guidance. 

27. In terms of the DETR Circular’s content, the provisions to which Mr Mercer makes express reference in his Complaint allude to matters set out elsewhere, namely in the Cabinet Office Statement of Practice, the Treasury Guidance and the GAD Statement of Practice. The Circular makes it clear that the Treasury Guidance is only binding on central Government Departments and Agencies, but emphasises that Ministers “also wanted other public sector contracting authorities to make arrangements to meet the standards of protection for staff pensions which it set out…”. Whilst the Circular does not go so far as to impose a positive obligation on the Council to apply the Treasury Guidance, it is clearly intended that Local Authorities should have regard to similar considerations. And it makes specific reference to the Treasury Guidance in relation to the concept of “broad comparability”. 

28. The second source is the Cabinet Office Statement of Practice. Again, like the DETR Circular, the Cabinet Office Statement of Practice has the status of non-legally binding guidance. As regards its scope, the Cabinet Office Statement of Practice expressly recognises that there were “obstacles to local authorities” following it. For example, section 17 of the Local Government Act 1988 as then enacted, and as in force at all times material to Mr Mercer’s complaint. However, it was stated that, “The Personnel and Human Resources panel of the Local Government Association support the principles set out….and have encouraged their adoption by individual local authorities.”

29. The third source is the Treasury Guidance.  It is evident from the title of the Treasury Guidance that it does not apply to local government, and specifically states, at paragraph 7, that, “Separate consideration is being given to staff transfers from local government.”. However, whilst it does not apply directly itself, I have observed, at paragraph 27 above, that the DETR Circular referred to the principles set out therein with approval.

30. The final source cited on behalf of Mr Mercer is the GAD Statement of Practice. Its scope is co-extensive with that of the Treasury Guidance. As already indicated, the Treasury Guidance does not apply to local government. I have seen also a letter from the GAD in which it confirmed that “the HM Treasury paper, ‘A Fair Deal for Staff Pensions’, which was subsequently incorporated in the Cabinet Office’s guidance, ‘Staff Transfers and the Public Sector: Statement of Practice’…. were directly applicable only to central government departments and the NHS.” The GAD was not therefore prepared to comment on the transactions. 

31. Mr Mercer contends that he should be provided with pension arrangements “broadly comparable” to those of the Local Government Pension Scheme (LGPS), or, alternatively, compensation in lieu of such broadly comparable arrangements. The Treasury Guidance, incorporated into the Cabinet Office guidance, recognised the possibility that, exceptionally, “broadly comparable” arrangements may not be feasible and that, in such circumstances, compensation should be available. As the GAD put it, “if comparability is not available…any detriment on pensions [is] to be offset by elements of the remuneration package outside the pension scheme.” 

32. The tender documentation, which sits with the Contracts, made clear that, if a “broadly comparable” arrangement could not be offered, “the remuneration package being offered to transferring employees [should compensate] for the absence of such provision.”  

33. Whilst it is doubtful whether any of the guidance referred to imposed an obligation on the Council, it is clear that that guidance which was not strictly aimed at local government, was intended to be a model of best practice in the public sector, and was specifically referred to in the DETR Circular which was aimed at Local Authorities. 

34. I have therefore looked at the exchanges at the time between the Council and Conway, and between the Council and its actuary. It is apparent that, whilst not achieving the “broad comparability” referred to above, the Council took seriously its obligations as regards employees’ future pension rights, and had set out in the tender documentation that the overall remuneration package should compensate employees should the scheme on offer not be “broadly comparable”. 

35. In so doing, it seems to me that the Council acted within the spirit of the guidance. It had its independent actuary’s advice that the new pension arrangements were “comparable in value and more flexible than the Local Government Pension Scheme” and that they represented “a not unreasonable alternative to a broadly comparable scheme”.  In addition to which I have seen Conway’s letter, of 15 March 2000, to the Council, in which Conway proposed an increase in basic pay of 10% as part of the transfer arrangement.  I have seen no evidence that this increase was not provided. In terms of the overall arrangements therefore, it is certainly difficult to conclude that there can be any “material detriment” overall. 

36. Accordingly, as I have concluded that there is no financial injustice, I do not uphold this aspect of Mr Mercer’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

30 June 2006
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