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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr K Briggs

Pension arrangements:
Lloyds TSB Personal Pension Plans (PPP) and 

Free Standing AVC (FSAVC) plan

Respondent:
Lloyds TSB Bank plc

MATTERS FOR DETERMINATION

1. The Applicant complains that in relation to his pension policies the Respondent:

1.1. Failed to provide proper financial advice in that it failed to advise him of the option to transfer his funds into gilts, bonds or cash to protect his fund from a volatile equities market;

1.2. Gave him misleading information about growth rates;

1.3. Delayed bringing his pension policies into payment; and

1.4. Gave him incorrect information in correspondence.

2. The Applicant maintains that in consequence of the alleged maladministration he has suffered loss under the following heads:

2.1. His pension was paid three months late at a loss of £615;

2.2. Because of these delays his annuities were less than they would have been had they been brought into payment on his retirement date. He maintains he has lost £110 per annum in annuity and £500 in cash free lump sum;

2.3. The fees of an independent financial adviser (the IFA); and

2.4. Incidental expenses in the sum of £500.

3. He claims also to have also suffered worry and inconvenience.

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

5. The Applicant effected six pension policies with the Respondent as follows:

Policy number
Type
Commencement date

412695844
PPP: regular contributions
20.05.90

611567839
PPP: single contribution
23.05.97

610754074
PPP: regular contributions
20.12.95

415411790
PPP: for investment of a transfer value 
06.01.92

412470680
PPP: for investment of a transfer value
04.06.90

410510898
FSAVC
20.05.89

6. The “Personal Pension Plan Terms and Conditions” in force in December 1996, applicable to policy 611567839, and which would have been issued with the policy schedule, contain the following details in relation to investment decisions:

“2. About your Plan
The Schedule gives details…such as…how much is being paid to your Plan, which Fund you have chosen to invest in…”

5. The value of your Plan

The value of your Plan at any time depends on a number of factors including the value of the Fund you have chosen to invest in…

When you retire, your Plan will be valued and this value will be used to work out your pension.

10. Switching the Fund

Having chosen to invest in the TSB Managed Pension Fund or the TSB Deposit Pension Fund, you may switch from one to the other at any time. You may choose whether to switch all or part of your fund to the new Fund, or whether to just redirect future contributions. However, a charge will be made for this service.”

Failure to provide proper financial advice
7. On 8 December 2002 the Respondent wrote to the Applicant that in line with a request from the IFA of 11 November, it had switched the investment of the fund under policy 611567839. Subsequently, it wrote to him that in connection with policies 410510898 and 412695844 there was no cash fund to which they could be switched and accordingly had switched to the Lloyds TSB Deposit Pension Fund.

8. On 31 December 2002 the Respondent wrote to the Applicant, in response to a request from him, setting out the fund changes which had taken place in relation to each policy from commencement.

9. On 7 January 2003 the Respondent’s Customer Relations Department wrote to the Applicant to explain how the volatility of the equity market had affected his investments. The author emphasised that the fact that the value had fallen did not mean that the fund had been mismanaged.

10. In his reply the Applicant said that he understood how the volatility of the equity market had affected his investment. He suggested, however, that the Respondent should have advised him to switch to less volatile funds in order to limit the loss. He complained that he had received illustrations based on 5%, 7% and 9% growth when in fact his fund had been falling in value. He said he had lost £10,000 in two years, which would not have happened had the Respondent recommended a “safe account”. He said that, instead, the Respondent had advised him to leave his fund for another year to see if it recovered.

Provision of misleading information about growth rates

11. On 29 July 2001 the Respondent sent the Applicant an annual statement setting out the values of each policy and contributions paid. From this, the Applicant noticed that the overall value of his funds had fallen by £1,800 in the previous year while he had paid £3,600 in premiums.

12. On 31 December 2001 the Respondent sent the Applicant a letter setting out the projected benefits that could be payable under policy 42470680 at his selected retirement date (26 October 2002). The figures were based on assumptions that the fund would increase by 5%, 7% or 9%. The accompanying notes explained that the figures were examples, based on those assumed growth rates, and that the actual benefits at retirement would depend on the real performance of the investments. Similar information was also provided in December for policy numbers 412695844, 610754074 and 611567839.

13. In late December 2002 and early January 2003, the Applicant and the IFA made further enquiries about the policies’ values.

14. On 4 February the Customer Relations Department replied to a letter from the Applicant saying that the Respondent had nothing more to add to comments already made about fund performance. A request from the Applicant for compensation was rejected on the grounds that the Respondent could not compensate policyholders for the fact that overall investment returns were low just as it did not limit the return to policyholders in times when investment returns were high.

Delay in bringing policies into payment

15. The Applicant’s retirement date was 26 October 2002.

16. On 8 May 2002 the Applicant wrote to the Respondent asking for a projection of the value of all his policies at 26 October and the likely pension from each. On 20 June the Applicant chased for a reply; coincidentally the projections were sent out on the same day. The covering letter emphasised that the quotations were “for information only” and that “all the quotes you requested will be issued 6 weeks prior to your retirement, in your retirement pack”.

17. On 5 August 2002 the Respondent wrote to the Applicant that, because policy 415411790 had received a transfer from another pension arrangement, the transferring scheme had to certify the amount of the tax-free lump sum that could be taken. The Respondent said that this had been requested on several occasions since 6 December 2001. On 29 August the Respondent wrote to the Applicant that it had still not received the relevant information. At this point the Applicant sought the assistance of his IFA.

18. On 15 October 2002 the Applicant spoke by telephone with the Customer Relations Department expressing concern about the delay in processing his retirement benefits. This resulted in a reply by letter dated 16 December 2002 in which the Customer Relations Department said: 

18.1. Confirmation of the tax-free cash sum for policy 415411790 was required and had been requested from the previous scheme ten months before the Applicant’s retirement date. It was expected very shortly and:

“Whilst we did attempt to get this at an early stage, I do feel that we could have made further efforts to chase this up, and I regret we were unable to process your pension at the time of you reaching your retirement age.”

18.2. Referring to the fact  that the IFA had complained about the content of the correspondence issuing from the Respondent:

“Having taken a thorough look at this matter, it is evident that errors have occurred and an apparent lack of care has resulted in a great deal of frustration for you. We have clearly failed to provide you with the quality of service you have every right to expect. At this later stage I can only ask you to accept my apologies for our failings and the inconvenience the have caused you.”

18.3. Details of the transfer values of all six policies had been supplied “recently” but confirmation had not yet been received of how the Applicant wished to take the benefits; and

18.4. Compensation of £50 was offered as a gesture of goodwill “in full and final settlement of your complaint and without admission of liability”.

19. The IFA sent forms on 13 January 2003 to the Respondent requesting that five of the Applicant’s policies be transferred to a new pension provider. The Respondent confirmed the actions it was taking relation to all the policies as follows:

19.1. Policy 415411790: the Respondent had wrongly supposed that the policy was not being transferred and had already paid a tax-free lump sum to the Applicant. The author asked for the return of the tax free lump sum and confirmed that the reconstituted fund would be transferred to the new provider;

19.2. Policy 611567839: a transfer value of £1,248.53 was passed to the new provider on 29 January 2003;

19.3. Policy 610754074: a transfer value of £7,444.05 was passed to the new provider  on 29 January 2003;

19.4. Policy 412470680: a transfer value of £2,570.10 was passed to the new provider on 29 January 2003;

19.5. Policy 412695844: there had been some internal administrative difficulties but the fund would be passed to the new provider and any charges associated with the administrative process would be waived;

19.6. Policy 410510898: the fund would be used to provide an annuity.

The author added that an ex gratia payment of £100 would be made to the Applicant in recognition of the inconvenience to which he had been put. The Applicant later returned the cheque, plus one other, to the Respondent.

20. The Applicant sent the relevant forms to the Respondent on 21 February 2003 to enable retirement benefits under policy 410510898 to be released.

21. On 20 March 2003 the Respondent replied to the Applicant’s request to surrender policy 410510898 and asked for the relevant forms to be returned. The Applicant replied that all the relevant documents had been sent to the Respondent on 21 February. On 8 April the Respondent sent the Applicant a letter of apology and the writer said she was arranging for a cheque for £50 to be sent “as a gesture of goodwill”. The Applicant complained about the failure to deal with the surrender of his FSAVC policy on 28 April and was told by letter on 1 May that the delay was caused by a computer fault.

22. On 12 June 2003 the Respondent confirmed that an annuity had been purchased from the proceeds of the FSAVC policy. The Applicant replied that the annuity was unacceptable, as it was not the figure of £90.61 per annum agreed by him on 20 February 2003 on the basis of the Respondent’s “official estimate”. The annuity was subsequently amended to £94.46 per annum.

Provision of incorrect information in correspondence

23. On 2 September 2002 the Respondent told the Applicant that it had collected the premiums due under policy 412695844 for June and July which had not previously been collected. The Applicant complained about the service he was receiving and on 9 September the Respondent’s Customer Services Manager wrote to the Applicant:

“… I would like to apologise for the service you have received, having investigated your concerns, I can see that the correspondence that you have received from us has been poor. As a company we strive to provide an efficient and reliable service, but have clearly failed in this case. This is obviously not the way we wish to manage our relationships with our customers.”

24. In December 2002, the Respondent had acknowledged that its level of service had not been of the expected quality – see paragraph 18.2 above. 

Submissions

25. The Respondent says:

Financial advice

25.1. It was not the Respondent’s practice to advise clients when to switch funds, although the Applicant could have requested a fund switch at any time as provided for under the rules of his policies. It was the Applicant’s responsibility to decide when to switch funds.

Growth rates

25.2. The growth rates used for projections were in line with those in use across the Financial Services industry at that time. The Applicant was sent statements in November 2000 and July 2001 that showed the value of his funds to be falling.

Delay 

25.3. A pre-retirement pack was sent to the Applicant approximately six months before he retired and illustrative quotations were sent to him on several occasions. However, “he did not return any of our requirements to proceed with the retirement of his plans until 15 January 2003, at which time he instructed us to transfer the proceeds to MGM Assurance, for all policies with the exception of 410510898.” Transfer values for three of the policies were released on 31 January 2003 and for the fourth on 7 February 2003. The Respondent has said it does not keep a copy of the retirement pack sent to clients but has sent me copies of the “Notes on Documentation Required” which it says were sent to the Applicant. It maintains that these notes would have been sent each time a quotation was sent. It has also said that on 2 May 2002 the Applicant telephoned for a Customer Response form in relation to policy 611567839 which indicates that he had received the pack but that the form had been omitted in error.

25.4. The Respondent accepts that there were delays in respect of the FSAVC policy.

Errors
25.5. The Respondent accepts that “on some occasions” the servicing of the Applicant’s plans “could have been handled more efficiently.” The administrative process relating to policies 412695844 and 410510898 took longer than expected but a transfer value of £27,381.70 in respect of policy 4126905844 was sent to the new provider on 12 February 2003.

Generally

25.6. On checking the transfer value paid in relation to policy 4126905844, the Respondent found that the value should have been £22,486.20. The Respondent has not sought to recover the difference of £4,895.50.

25.7. Total compensation in the sum of £150 has been offered. The Respondent does not usually compensate for third party costs.

26. In response to the Respondent’s comments the Applicant says:

26.1. Current publicity material relating to the Respondent’s policies refers to phased switching. For example, its website says:

“Phased switching is set as a standard option which customers can opt out of if they wish. Funds are switched in the Cash Fund on a phased basis over the three year period before retirement”.

26.2. He is aware that phased switching was not an option attaching to his policies because it was not available when they commenced. He believes that phased switching is now deemed to be a sound financial planning tool but he was never made aware of the importance of switching to less volatile funds as he approached retirement. The Applicant maintains that the respondent’s failure to inform him that his policy permitted “manual phased switching of his funds to a cash account in the years building up to his retirement” was negligent. He also says that a fund manager working for the Respondent said that he should have been made aware that switching out of equity based funds near to retirement is desirable.

26.3. It was “unacceptable” for the Respondent to use the standard growth rates when making projections so close to retirement.

26.4. He was never sent a retirement pack. On 8 May 2002 he asked for quotes on all his policies and after much delay was told that final figures could not be quoted until six weeks before retirement and would be included in the pre-retirement pack - which never arrived.

26.5. The Applicant also says that when the pack arrived it was incomplete which prompted his call on 15 October. He says it took the Respondent until 16 December to reply.

26.6. Delays caused by the Respondent’s poor administration meant that he received his pension three months after his retirement date. During that time annuity rates worsened which meant that his eventual pension was lower than anticipated.

CONCLUSIONS

Failure to provide proper financial advice

27. The switching facility to which the Applicant has drawn attention was not a facility that formed part of his contract with the Respondent. I have seen no evidence to the effect that the Applicant’s contracts with the Respondent imposed any duty on the latter to provide financial advice. The personal pension plan terms and conditions applying to the latest of Mr Briggs’ policies clearly shows that the policyholder makes decisions about investments. Earlier product literature carries the same message.

Provision of misleading information about growth rates

28. The illustrations provided by the Respondent made clear that they were based on assumptions as to growth rates. The growth rates used were those required under rules issued by the industry regulator in place at the material time, either LAUTRO or the Financial Services Authority. The Respondent had no discretion as to the rates it could use.

Delay in bringing policies into payment

Tax free lump sum certificate

29. The Respondent first requested a tax free lump sum certificate from a previous pension provider on 6 December 2001 when it was doing some other work on the Applicant’s policies. It made some effort to chase the information but has admitted that it could have done more and offered compensation of £50 in recognition of this. I consider the Respondent’s lack of action to amount to maladministration, causing the Applicant some distress and inconvenience.

30. The required information appears to have been received in December 2002. The Applicant’s original planned retirement date was in October 2002.

31. Only one policy, 415411790, was affected by the lack of the tax free cash certificate. The reason why the Respondent was unable to act on any of the policies was because it had not received the Applicant’s instructions as to how the policies should be treated.

Retirement pack

32. The Applicant says he was never sent a retirement pack. The Respondent maintains that he was. It is clear that the Applicant received a pack (albeit perhaps with something missing) some time before 15 October 2002.

33. Neither the Applicant nor the Respondent has made it clear to me what the missing item was, when it was finally supplied or what effect it had on the process.

34. It is not in dispute that the Applicant’s IFA sent transfer requests for five of the six policies to the Respondent on 13 January 2003. I fail to see how the Respondent caused the delay between the Applicant receiving the retirement pack in October 2002 and him sending the appropriate forms in mid-January 2003. On receiving the Applicant’s instructions, the Respondent acted promptly in dealing with policies 611567839, 610754074 and 412470680, resulting in transfers being made on 31 January. 

35. The Applicant’s instructions regarding policy 410510898 were contained in a form that he signed on 20 February 2003 and sent to the Respondent on 21 February. The annuity purchased from the proceeds of this policy was finally set up by the Respondent in June 2003, but incorrectly. The error was rectified so that the Applicant is receiving an annual income of £94.46, which is higher than that originally quoted to him. In addition, the Respondent offered the Applicant £50 as compensation. Bearing in mind the increase in annuity and the writing off of what the Respondent believes to have been an overpayment I consider the matter to have been put right.

36. Transfers were made for policies 415411790 and 412695844 on 7 February and 12 February 2003, respectively. There was a short delay of two and a half weeks relating to policy 415411790 due to administrative errors but I do not consider that to be significant. The transfer relating to policy 412695844 was made one month after being requested because of internal administration problems.

37. The Applicant says that he has suffered loss because annuity rates worsened whilst he was waiting for the transfer payments to be made. Any change in annuity rates between the date on which the Applicant instructed the Respondent to proceed and the date of transfer might have had an impact. However, it is now known that the transfer value for that policy was overpaid by £4,895. In addition, the Respondent said it would make an ex gratia payment of £100 in recognition of its poor service. I consider that the overpayment and ex gratia payment would more than compensate for any worsening of annuity rates during the month in question and redress the Applicant’s inconvenience. 

Provision of incorrect information in correspondence

38. It is clear that the Respondent made a large number of errors in the information it provided to the Applicant. I consider this amounts to maladministration. As a result the Applicant was caused inconvenience and distress and I see that as an injustice. This has been acknowledged by the Respondent and a full apology made. 

39. In respect of all the areas that have concerned the Applicant, the Respondent has offered compensation totalling £150 and is not reclaiming the calculated overpayment on one transfer value amounting to £4,895. I consider that this is adequate redress. I make no award in respect of the IFA’s fees, which in any event, have not been quantified by the Applicant.

DAVID LAVERICK

Pensions Ombudsman

14 March 2006
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