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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr Mario Vettraino

Scheme:
The Parr Partnership Retirement Benefits Scheme (the Scheme)

Respondents:
Robert S Hall

Richard Morgan 

David M Lumsden
}

} (the Trustees)

}

MATTERS FOR DETERMINATION 

1. Mr Vettraino claims that the trustees of the Scheme are not providing, on a guaranteed basis, the pension accrued under Scheme. A letter issued by the Trustees led him to believe that his benefits would be secured on wind-up of the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY SCHEME RULES

3. Rule 20(b) states that:

“The Trustees shall continue to hold the assets of the Scheme…until such date as they may fix for the discontinuance of the Scheme as described in Rule 21…”

4. Rule 21(a) provides that the assets of the Scheme be used, amongst other things, to

“purchase non-assignable deferred annuities in respect of members who have not yet attained Normal Retirement Date”.

5. Rule 21(c ) states that:

“The Trustees may make provision for the annuities payable under [Rule 21] (a) by the purchase of policies in the name of Members in accordance with Rule 25”.

6. Rule 25 deals with Bought Out Benefits and provides that

“Any benefits prospectively payable to a member…on discontinuance of the Scheme under Rule 21…may be assured to the Member concerned…by the purchase of one or more policies of insurance or annuity contracts…”

7. Under Rule 25(v) it is stated that:

“Subject to the consent of the Member and with the approval of the Trustees the Contract may provide for benefits calculated on a different basis or to be of a different nature to those that would otherwise be provided under the Scheme PROVIDED THAT

(b) where the Scheme is being discontinued the consent of the Member shall not be required”

MATERIAL FACTS
8. Mr Vettraino was a member of the Scheme from 1 March 1971 until the date on which it was wound-up, 31 July 1997. The Scheme was a defined benefit arrangement and contracted-out of the State Earnings Related Pension Scheme (SERPS). Earlier pension scheme benefits accrued by Mr Vettraino were transferred into the Scheme during his membership.

9. On 13 March 1997 the Parr Partnership announced the decision, by letter, to introduce a new pension arrangement in April 1997. This letter contained the following statement that forms the basis of Mr Vettraino’s complaint: “From this date [April 1997], ongoing membership of the Final Salary Scheme will not be available although all benefits earned to that date will be secured until your retirement.”

10. A formal announcement was issued by the Trustees on 30 May 2002 confirming the intention to secure members’ benefits following the wind–up of the Scheme. It confirmed that:

10.1. payment had been made to the Inland Revenue to reinstate members’ State Earnings Related Pension Scheme (SERPS) benefits, thus securing a benefit roughly equivalent to their Guaranteed Minimum Pensions (GMPs). SERPS is the additional pension provision of the state pension scheme. A GMP is the minimum pension which an occupational scheme must provide as one of the conditions of contracting-out of SERPS for pre-April 1997 service;

10.2. a surplus had been identified in the final valuation of the Scheme at 31 July 1997 and this would be shared amongst the members;

10.3. members had various options regarding the benefits accrued in the Scheme and should seek independent financial advice before proceeding. But, if the Trustees did not receive instructions within 3 months of the announcement they would transfer each member’s share of the fund to an individual policy, with Friends Provident, in lieu of entitlement to benefit from the Scheme, ie a Section 32, or buy-out policy. The options available to Mr Vettraino were payment of the “fund allocation” (see paragraph 10.4 below) as a transfer value to a:

· personal pension or stakeholder plan where “at retirement, the value of the fund would be used to purchase pension benefits; or

· Section 32 (s32) policy where “at retirement, the value of the fund would be used to purchase pension benefits. These benefits need not be in line with the benefits offered under the existing scheme”; or

· new employer’s pension scheme, if appropriate; or

· non-profit deferred annuity policy where the transfer value would purchase “fixed benefits at retirement in line with the type of benefits payable under the existing scheme” but “the level of pension will be lower than on the…benefit statement” (see paragraph 10.4 below for pension details).

10.4. Mr Vettraino’s notional deferred pension at 31 July 1997 was £7,750.42 per annum and his total fund allocation,  £85,826.40. 

11. Mr Vettraino wrote to the trustees on 4 June 2002 requesting:

11.1. details of his “pre 1965 benefits”;

11.2. details of the s32 policy; 

11.3. an assurance that the minimum final salary benefits would be guaranteed to be paid to him at age 65;  and 

11.4. demonstration that the fund available to him would secure the notional pension at age 65 with a spouse’s pension.

12. The advisers to the Trustees responded in a letter dated 20 June 2002:

12.1. providing details of the Friends Provident s32 Policy;

12.2. explaining that transferring benefits away from the Scheme would alter their structure. The s32 policy would operate on a money purchase basis and could not guarantee benefits;

12.3. confirming that the GMP benefits within the scheme “had been secured back into the State”;

12.4. providing an estimate of the pension that could be available at age 65 based on the fund available and annuity rates at the time of writing. This produced a pension of around £6,000 per annum, including a 50% spouse’s pension. In addition, a SERPS entitlement could be expected as a result of being bought back into the State scheme; and

12.5. explaining that they had only recently been appointed as advisers and therefore could not answer all Mr Vettraino’s questions.

13. Mr Vettraino wrote again to the trustees on 25 June 2002 seeking further and clearer explanation. He stressed that he wanted his accrued benefit in the scheme to be “preserved and secured until…retirement”.

14. The trustees replied on 10 July 2002 saying that:

14.1. pre 1965 benefits would have been transferred to the Scheme;

14.2. the guaranteed nature of a defined benefit scheme structure would not exist after the decision to wind-up the Scheme;

14.3. the options available had been explained in the earlier announcement and Mr Vettraino was advised to seek independent financial advice before proceeding. Failure to indicate to the Trustees which option he preferred would result in the Trustees purchasing a s32 policy for Mr Vettraino’s benefit;

14.4. to obtain the preservation and security that he wanted, Mr Vettraino would need to purchase a non-profit, deferred annuity with an insurance company but this would be an expensive option; 

14.5. Mr Vettraino was being offered a share of the fund based on his salary and service to the date of wind-up; and

14.6. the options being offered to Mr Vettraino were the same as for other Scheme members.

15. Mr Vettraino was unhappy with the Trustees’ explanation and invoked the Scheme’s Internal Dispute Resolution Procedure (IDRP) in October 2002 complaining that the Trustees were not providing, on a guaranteed basis, the pension accrued under the Scheme. Stage 2 of the IDRP was completed in February 2003 with no change to the Trustees’ original decision that Mr Vettraino’s complaint would not be upheld because:

15.1. The Trustees acted within their powers when deciding to wind up the Scheme;

15.2. A consequence of the winding-up was that members’ benefits would change in structure and any guarantee would no longer apply;

15.3. A proportionate share of the Scheme’s value had been allocated to Mr Vettraino; and

15.4. Members were given three months to decide how they wished their benefits to be handled. Mr Vettraino had not confirmed to the Trustees which option he wished to select.

16. On 24 January 2003 Friends Provident issued a statement to Mr Vettraino confirming that £72,317.28 had been paid on 24 January to a s32 policy by the Trustees on Mr Vettraino’s behalf. 

17. Mr Vettraino referred his complaint to me. In response, the Trustees submit that:

17.1. Mr Vettraino, the Trustees and their advisers had been in correspondence between June 2002 and February 2003, including the IDRP. During this time, the issues had been explained to Mr Vettraino;

17.2. Mr Vettraino has received the value of his “scale” entitlement; ie the value of a pension based on pensionable service, salary and the accrual rate under the scheme. This had been calculated by the Scheme actuary;

17.3. The Trustees decided to provide members with transfer values representing the value of their accrued benefits rather than purchasing non-profit deferred annuities. 

17.4. “Usually” a cash equivalent transfer value will not be sufficient to replace the accrued pension on a guaranteed basis; and

17.5. the Scheme was wound up within the appropriate rules.

18. Mr Vettraino has suggested recent changes in the law have required companies winding up final salary schemes to provide a greater contribution than applied at the time the Parr Partnership Scheme was wound up.  Recent changes have not however been retrospective.

19. Mr Vettraino has also said that the feels the actions taken by the Trustees were neither moral nor fair.

CONCLUSIONS

20. Mr Vettraino claims that the Trustees should ensure that he is paid the same pension at retirement as he would have received had the Scheme not wound up. I can well understand Mr Vettraino’s disappointment when he understood the potential implications of the wind-up of the Scheme and ensuing purchase of a s32 policy. I also understand why he might see this as unfair, but it does not follow that the Trustees have acted in an immoral way.

21. In their letter of 13 March 1997 the Trustees used the wording “benefits earned … will be secured until your retirement”. I see the word “secured” in this context as meaning that benefits will be kept safe for the future. The Trustees did so, by arranging for Mr Vettraino to be reinstated in SERPS and by purchasing a policy that will provide him with retirement benefits. I do not see the word “secured” as being the same as “guaranteed” as Mr Vettraino claims.

22. The only way in which Mr Vettraino could, with certainty, receive retirement benefits identical to those under the Scheme would be by continued membership of the Scheme – an option that was not available.

23. The Trustees have acted properly in line with legislation in place at the time and the Scheme Rules. The fund invested in Mr Vettraino’s s32 policy the value of the benefits accrued for him under the Scheme and the Trustees were entitled to effect such a policy under the Rules.

24. I do not uphold Mr Vettraino’s complaint.

DAVID LAVERICK
Pensions Ombudsman

12 November 2004
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