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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr F McLeod

Applicant’s representative:
Mr G Edwards

Pension arrangement:
Britannic Assurance Personal Pension Plan 

No: P6411878 (the Plan)

Respondents:
Britannic Assurance plc (Britannic)

MATTERS FOR DETERMINATION 

1. Mr McLeod alleges that Britannic:

1.1. delayed issuing quotations for a guaranteed annuity to be provided from the proceeds of the personal pension plan; and

1.2. delayed processing a request to transfer the proceeds of the plan to another pension arrangement.

2. As a result, Mr McLeod says he was not able to take retirement benefits at his planned retirement date and therefore suffered a financial loss in the form of lost interest and use of tax-free cash emerging from the plan.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused. 
MATERIAL FACTS
4. Mr McLeod’s Selected Retirement Date (SRD) under the plan was 31 July 2002. In  April 2002 Mr McLeod’s adviser (the Adviser) requested information from Britannic about Mr McLeod’s likely benefits at his SRD.

5. Britannic responded on 13 May 2002 saying:

“Please find enclosed our Transfer Statement and Pension Transfer Supplementary Information along with the relevant forms requiring completion should the transfer proceed.”

The Statement showed a fund value of £28,897.63 and a transfer value of £24,845.17. The statement included the warning: “The above figures are not guaranteed and may fluctuate dependent upon financial conditions.”
6. On 20 May 2002 to the Adviser asked Britannic to provide:

6.1. “a quotation confirming the amount of tax-free cash available”; and 

6.2. “the level annuity payment guaranteed for 5 years…”

7. Britannic responded on 24 May 2002 saying that 25% of the fund would be available as tax-free cash and that Britannic did not offer guaranteed annuities.

8. On 25 June 2002 Britannic wrote to Mr McLeod stating that its records showed that he would reach SRD on 31 July 2002. The letter set out the various options available to Mr McLeod and said “we strongly recommend that you seek professional advice in assessing which is the most appropriate option for you.” A statement enclosed with the letter showed the fund value to be £29,287.26.

9. The retirement options were described as:

· Using the Open Market Option and taking the fund to another provider who might offer more competitive annuity rates;

· Receiving an income from the Plan, arranged by Britannic Retirement Solutions; or

· Leaving the fund invested with Britannic, but not beyond age 75.

10. On 17 July 2002 the Adviser wrote to Britannic:

“I refer to previous correspondence and would now be grateful if you could forward a quotation to me showing the maximum tax free cash available and a pension guaranteed  level for five years and also 10 years, payable monthly in advance with no widows  benefit.”

11. On 30 August 2002 Britannic provided the Adviser with the information requested. The fund and transfer value were shown as £29,742.67.

12. Mr McLeod decided to exercise the Open Market Option and transfer his fund to another pension provider. On 19 September 2002, the Adviser sent completed forms to the new pension provider to set up a pension arrangement with them.

13. On 23 October 2002 the Adviser requested an update on progress of the transfer from Britannic. It became apparent that no steps had been taken to effect the transfer since no forms requesting the transfer had been received by Britannic.  After checking where forms should be sent, Britannic dispatched the necessary forms on 29 October.

14. On 4 November 2002 the new provider sent Britannic, by fax, a completed form relating to Mr McLeod’s transfer and on 7 November 2002 Britannic received a Transfer Request Form signed by Mr McLeod on 6 November 2002.

15. A cheque for £27,765.21 was sent to the new provider on 11 November 2002 representing Mr McLeod’s transfer value.

16. The Adviser expressed disappointment at the length of time taken to complete the transfer process and in response Britannic said: 

“It doesn't seem that Britannic Assurance have caused any delays, please see the following:

13 May 02 - Transfer quote was sent to yourselves (IFA). 

25 October 02 - IFA called to see what was the update of the transfer. 

29 October 02 - [Britannic] called IFA [who] asked if we had received anything from the [other provider] which we had not, so we suggested we would call the other provider so we could fax the Transfer Declaration which we did and then sent the transfer request to the IFA.

4 November 02 - We received the Transfer Declaration from the other provider.

7 November 02 - Received transfer request form from IFA.

11 November 02 - Transfer was done Fund Value was £27,765.21.

In these circumstances Britannic will not be paying compensation, please accept my apologies for any inconvenience that this may cause you or your client.”

17. Mr McLeod referred his complaint to me. In response, Britannic said that:

17.1. Details of Mr McLeod’s fund value should have been passed to Britannic Retirement Solutions in May 2002 but this did not happen until 30 August. There had therefore been a delay in providing retirement quotations in recognition of which, Britannic would offer compensation to Mr McLeod of £400; and

17.2. Britannic were not aware of Mr McLeod’s intention to exercise the Open Market Option until the Adviser’s telephone call of 25 October 2002. The transfer process was completed on 16 November.

18. In response,  the Adviser, on Mr McLeod’s behalf, said that:

18.1. In addition to the delays experienced up to 16 November 2002, further delays occurred since Britannic failed to provide a form for the new provider and the new provider was not in a position to deal with the transfer until 17 December; and

18.2. It was understood that a Market Value Adjustment (MVA) had been applied to Mr McLeod’s fund at 30 October resulting in a reduction in fund value of £1,781.29. Had Britannic responded in an appropriate manner the funds would have been transferred well before 30 October.

19. Britannic said: 

19.1. The full transfer value was paid using a unit price at 6 November 2002. An MVA was not applied because the transaction took place after Mr McLeod’s SRD. The reduction in the value was due to a change in final bonus rates effective from 30 October 2002.

19.2. All necessary forms to effect the transfer were sent to the Adviser on 13 May 2002. The Adviser was therefore in a position to request the transfer at any time after that date;

19.3. The new provider would not have been waiting for a further form from Britannic since it was Britannic’s policy not to complete other providers’ forms and all parties were aware of this; and

19.4. Mr McLeod had not suffered a loss: Britannic paid the full transfer value in accordance with its procedures.

CONCLUSIONS

Delay in providing quotations

20. The Adviser first requested details of Mr McLeod’s likely lump sum and annuity in April 2002. Britannic provided other information, in May and June, relating to Mr McLeod’s retirement but did not respond fully to the Adviser’s requests until 30 August 2002. The response came after a number of reminders and one month after Mr McLeod’s SRD.

21. Did this delay prevent Mr McLeod from accessing his retirement benefits, in particular his tax free lump sum? The earliest date on which he could have received retirement benefits from the Plan was 31 July 2002. Mr McLeod received information about benefits from the Plan in Britannic’s letter of 30 August and it appears he made a decision about his pension arrangements around 19 September. He actually received retirement benefits (from the new provider) in late December 2002.

22. The extent to which the delay in providing the retirement quotations contributed to the very late payment of Mr McLeod’s benefits is not entirely clear and is considered in the section below. However, in my view, the delay amounted to maladministration as a result of which Mr McLeod suffered injustice in the form of considerable inconvenience. Britannic has offered compensation of £400 in recognition of this and I consider that to be adequate remedy.

Delay in the transfer process

23. On 19 September 2002 the Adviser sent a completed application form to the new provider to set up the new pension arrangement. There is however no suggestion that the Adviser informed Britannic of Mr McLeod's intention to exercise the open market option either when the decision was made or in later telephone calls.  Therefore, Britannic was not made aware that any action was required until the Adviser’s telephone call of 25 October 2002.

24. That call started the transfer process and Britannic acted swiftly in despatching the relevant forms for completion. The completed forms were received by Britannic on 4 and 7 November and the transfer value was paid on 16 November. This appears to be a reasonable timescale but unfortunately spans the time on which final bonus rates were reduced.

25. Although there was a delay in Britannic providing quotations I am not persuaded that this led to the delay in the transfer of funds to the new provider beyond the month already admitted. I conclude that the Adviser’s failure to advise Britannic that Mr McLeod was exercising the Open Market Option between 19 September and 26 October is an important contributory factor to the delay. 

26. I have noted that the various fund statements issued to Mr McLeod show that the fund value was not guaranteed and Britannic paid the full fund value based on the value of the units on 6 November 2002. 

27. I take the view that to Mr McLeod has suffered no loss, since the value of his pension fund was always dependent on the prices available at the time of transfer and the amount of any final bonus. The complaint is therefore not upheld.

DIRECTION
28. I direct that within 28 days of this determination, Britannic shall pay to Mr McLeod the £400 previously offered. 
DAVID LAVERICK

Pensions Ombudsman

12 January 2005
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