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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr N Welch

Scheme
:
The Pension & Life Assurance Plan of ARJO Limited (the Scheme)

Respondents
:
ARJO Finance Sweden AB (the Employer)

Trustees of the Pension & Life Assurance Plan of ARJO Limited (the Trustees)

MATTERS FOR DETERMINATION 

1. Mr Welch was awarded an ill health early retirement (IHER) pension from 15 May 2002.  However, he is aggrieved that the pension has not been backdated to 1 February 2001.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Welch joined the Employer on 9 January 1984 and was admitted to the Scheme from 3 January 1984.

4. Mr Welch had become a key contracts manager by the time he was made redundant on 31 October 2000 at age 56.  He made an application for ill health early retirement on the same day.  Mr Welch also made an application to an industrial tribunal claiming he had been unfairly dismissed.  A compromise agreement was reached and the employer agreed to continue making contributions to his pension until 31 January 2001, which became his revised leaving date.

5. Ill health early retirement is provided for in the rules of the Scheme at rule 9 as follows:

“9.3
In the case of early retirement on the grounds of incapacity the Member must first produce evidence of his condition satisfactory to both the Principal Employer and the Trustees.

9.4 Where early retirement is granted on grounds of incapacity the Pensioner must also supply the Trustees with such further evidence as they may from time to time require concerning his continued incapacity.

9.7 For the purposes of Rule 9.3 and 9.4 the Trustees may require the relevant individual to submit to such medical examinations as they may consider necessary to establish whether his condition accounts to Incapacity.” 

6. Incapacity is defined in the rules as:

“Physical or mental deterioration which, in the opinion of the Trustees and the Principal Employer, either permanently prevents the Member from following his normal employment or permanently seriously impairs his earning capacity.” 

7. Prior to his redundancy Mr Welch took some short periods off work in order to undergo various medical tests.  The Employer says it was not advised of the nature of the tests and Mr Welch was not absent on sick leave on these occasions.  Mr Welch has, however, submitted a letter from his manager saying that he was aware that Mr Welch was undergoing some medical tests and was allowed, as much time off as was needed to visit the hospital and his doctor.

8. Mr Welch did not provide any medical evidence with his application but stated he was applying for retirement from 1 February 2001.

9. I have been advised that the Employer and the Trustees approached Mr Welch’s GP for medical evidence who responded by way of letter dated 22 December 2000:

“Mr Welch has been under the Oral Surgeons at the Luton & Dunstable Hospital for 18 months in connection with lichen planus in his mouth.  Further investigation has discovered a chronic mild anaemia.  Following further investigations he has been diagnosed as suffering from Coeliac disease….

…A gluten free diet has been introduced in September 2000, which we hope will begin to control most of his distressing symptoms.

…Unfortunately, as a consequence of the longstanding oral and abdominal symptoms, Mr Welch has become depressed….   

In view of the fact that his condition is adversely affected by stressful conditions he has requested that he be allowed to retire from work on the grounds of ill health.  I have little doubt that this will assist him in dealing with his Coeliac disease and coming to terms with the restrictions that it imposes.  He will also be undoubtedly improved by the reduced levels of stress if he is able to retire.”

10. Mr Welch’s application was considered at a meeting held on 13 February 2001.  In attendance were the Trustees and an employer representative.  Item 7 recorded the following:

“7. Early Retirement Nick Welch – the trustees had been issued, prior to the meeting, all relevant papers regarding the request from Nick Welch to retire early due to ill-health.  After taking careful consideration based on the report from his doctor, it was decided by all the trustees that early retirement should not be granted at this stage.”

11. The Employer and the Trustees have advised they were not able to award an IHER at this stage as:

· Mr Welch had only taken one day sick leave in the preceding two years and that he was not absent from work at the time he submitted his application;

· They were also advised that during redundancy discussions with representatives of the employer in late October 2000 Mr Welch had advised that it had been his intention to work until normal retirement age and that he had many years work left in him and have provided a witness statement confirming such;

· A letter dated 21 December 2000 from Mr Welch had said:

“I have obviously spoken to various people in relation to employment but can confirm no applications have been made or offers of employment received.  It is noticeable that when my age and health situation becomes known, any interest seems to disappear."

12. They have also said that Mr Welch applying for alternative work did not appear to be consistent with an IHER application and wrote to him.  A letter to him dated 16 February 2001 reads:

“As you are aware the trustees met this week and one of the items on the agenda was your request for early retirement through ill- health.

After much discussion, the trustees have decided that they would require further information from you with regard to your job applications and interviews and I would ask you to send in details of these as soon as possible.”

13. The Employer and the Trustees received a second report from Mr Welch’s GP dated 21 February 2001.  It stated:

“Mr Welch’s condition has changed little since my report to you in December 2000….

…At the present time, as a consequence of his depression, he is unable to work and is certified unfit.  This, however, is not a permanent situation and is likely to resolve in due course of time.  The exact time scale of a depressive illness is impossible to indicate at this time but in itself would not normally be considered permanent in terms of retirement from employment.

At the present time he remains certified as incapable of work.  This condition is, however, likely to change at some time in the future.  In view of his other physical problems his ability to gain employment at any time in the future will, I anticipate be severely compromised.”

14. Mr Welch had also submitted a schedule of job searches and details of a job offer that had been made to him, in response to the letter of 16 February requesting the same. 

15. At a Trustee meeting held on 21 March 2001 the further doctor’s report was considered and the minutes of the meeting recorded the following:

“After giving further consideration to the doctors report together with the fact that Mr Welch had been for job interviews and had been offered a position, the trustees unanimously confirmed their original decision that early retirement through ill health would not be granted.”

It was also recorded that the Employer representative agreed with that decision.

16. The Employer and the Trustees have advised that while the additional sentence at the end of the GP’s report was potentially confusing they noted that it was Mr Welch’s depression that was the cause of his certification as being unfit for work at that time rather than his physical problems.

17. They say that on consideration of the GP report and knowledge that they concluded that the medical evidence did not satisfy the incapacity tests laid down by the rules of the Scheme.  They also took into account that Mr Welch appeared to have been seeking alternative employment since submitting his application for IHER on 31 October 2000 and in fact had secured the offer of a job from Abacus Healthcare on 15 January 2001 which was not compatible with an application for IHER from the Scheme.  In light of Mr Welch’s comments at the time he was made redundant and the fact that he had only taken one day sick in nearly two years before submitting the application, they concluded that it was likely Mr Welch would have continued to work but for his redundancy.

18. Mr Welch was informed of the decision by way of letter dated 22 March 2001 although no reasons in support of that decision were provided at that time.  The Trustees have stated that the common law position in relation to a duty to provide reasons is that it is not necessary to do so, although they do now in order to be open and helpful to members.  

19. Mr Welch replied on 13 September 2001 saying:

“During a visit to my doctor last week he advised me that realistically I will never work again.  I have now been certified unfit for work through ill health since February this year.  You have my authority to obtain an updated health report from him if you so wish (Dr Wakefield).  Please refer this again to the Trustees and advise me of their decision as soon as possible.”

20. Mr Welch’s GP then provided a report dated 10 October 2001.  It reads:

“Mr Welch has recently been diagnosed as having circum-orofacial plasmacytosis.  This is an extremely rare condition of which there are less than a dozen patients in the entire country… He also has coeliac disease …

…His present health has been seriously affected by a reactive depression.  He has been on treatment for this for a number of months…

…At the present time he is certified as unfit for work.  It is impossible to give any indication of when his condition might permit serious consideration to be given to his resuming work.  In view of his age and the length of time that he has been unable to work because of illness, it would seem extremely unlikely that he will ever be able to resume work and must therefore be considered to be no longer capable of work through continuing ill-health.”

21. The application was then considered at a meeting held on 23 November 2001 attended by the Trustees and an Employer representative.  A minute from the meeting records the following:

“SW issued a copy of another letter this time from Nick Welch’s doctor who stated that at the present time NW was certified as unfit for work.  As the trustees found the last paragraph of the doctor’s letter rather ambiguous, the trustees requested that SW should wrote to the doctor for clarification.”

22. The Employer and the Trustees say they considered that Mr Welch’s letter dated 13 September 2001 constituted a fresh application for IHER which had been prompted by Mr Welch having been advised by his doctor that he was unlikely to work again. However, in their view it still did not provide sufficient evidence that Mr Welch’s ill health was permanent as required by the Rules.  His application was deferred pending them obtaining further evidence from his GP.

23. Mr Welch’s GP provided a further report dated 28 November 2001. It reads:

“With regard to the clarification of the final paragraph, I would have thought this was clear.  At the present time he is unfit for work.  He is likely to remain unfit for work for the foreseeable future and it seems inconceivable, given the length of time that he has already been sick and his age, that at any future date he will be considered fit to resume work (looking for a job).

It is therefore my opinion that he will not work again before the generally accepted retirement age of 65.”  

24. The Employer and the Trustees took the view that this report did not confirm that Mr Welch’s incapacity was permanent.  

25. Mr Welch sought the advice of OPAS who suggested that the Employer and the Trustees should reconsider their decision, which they say they did on 17 April 2002.  They did not change their view until Mr Welch submitted a copy of the Department of Social Security’s assessment to the Employer and the Trustees on 13 May 2002.  Then they felt able to agree an IHER.

26. They have said that taken in conjunction with the medical evidence obtained from Mr Welch’s GP, they had sufficient evidence to satisfy themselves that Mr Welch’s condition was permanent in accordance with the rules of the scheme and an IHER pension was paid from 15 May 2002.  The conditions attached to the IHER awarded require Mr Welch to provide the trustees with at least annually a doctor’s note in support of his continued ill health. 

27. Mr Welch appealed under the internal disputes resolution (IDR) procedure and at the second stage an offer was made for his IHER to be backdated to 13 September 2001.   I have been advised that this offer remains open.

28. Mr Welch alleges that he has been treated less fairly in comparison with other members for whom, the Trustees have agreed to backdate an IHER to the date of an application whereas in his case they did not.  The Trustees say that the particular medical circumstances surrounding the individual Mr Welch is seeking to draw comparisons with were entirely different and merited backdating the pension to the date of the application.  Although Mr Welch has alluded to there being close similarities between him and this other individual, that individual has stated in writing that the information Mr Welch provided about him to the Trustees was wrong.

29. He also says that in his dealings with the Trustees, whom he says are appointed by Arjo management, he has experienced heated telephone conversations and correspondence which he claims are due to his successful tribunal hearing following his unfair dismissal.  The Trustees say that the person involved in Mr Welch’s redundancy and subsequent unfair dismissal claim, has taken a back seat in all decision making in relation to Mr Welch.

30. The Trustees claim Mr Welch’s application has at all times been considered fairly and in accordance with the rules of the Scheme.  

31. They have also stated that they do not have any general practices in relation to the backdating of ill health early retirement applications and that each application is dealt with on its own merits. 

CONCLUSIONS

32. For a member to be awarded an IHER pension both the Employer and the Trustees need to be satisfied that the medical condition permanently prevents him from following his normal employment or permanently seriously impairs his earning capacity. 

33. The Employer and the Trustees say they were not able to reach a decision to award an IHER pension until 15 May 2002, when they were finally satisfied that his condition was permanent.  Mr Welch believes that his IHER should be backdated to 1 February 2001.

34. Mr Welch’s application was first considered at a meeting held on 13 February 2001 His GP’s report dated 22 December 2000 did not indicate that Mr Welch’s condition was permanent and I am satisfied that on this occasion the matter was considered fairly by the Trustees.

35. Mr Welch’s application was next considered at the meeting held on 21 March 2001.  The minutes of the meeting show that the GP’s report dated 21 February 2001 was considered along with the information from Mr Welch confirming that he had been made a job offer.  The medical report confirmed that his physical symptoms were being controlled.  However, the GP did not appear to commit himself on Mr Welch’s ability to work.  On the one hand he said that although Mr Welch was currently unfit for work because of depression, this was not going to be a permanent situation while on the other, he confirmed that his ability to gain employment in the future would be compromised. 

36. The Employer and the Trustees have said that they took the view that it was Mr Welch’s depression that was the cause of his certification as being unfit for work rather than his physical problems and with the evidence of a job offer that had been made to Mr Welch they were unable to grant an IHER.  That was a decision they were entitled to reach on the evidence before them.

37. By the time of the third meeting held on 23 November 2001 the GP had provided a further medical report which in my mind did appear to confirm that Mr Welch was no longer capable of work through continuing ill health.  I cannot agree that there is any ambiguity in that report as recorded by the trustees in the minutes of that meeting.  There was no need for them to seek further clarification, which only prompted an unnecessary delay until they decided in Mr Welch’s favour on 15 May 2002.  However, the employer and the Trustees have offered Mr Welch an IHER from 13 September 2001 and this overcomes the criticism I have in mind. 

38. I do not agree that the employer and the trustees could have reached such a decision on 1 February 2001.  

39. Mr Welch claims that in not agreeing to backdate his IHER to the date of his application the Trustees have treated him unfairly in comparison to other applicants in the same situation.  Although it is apparent that another applicant has had his IHER backdated to the date of his application, that case was not identical to Mr Welch’s and there does not appear to be any rule or custom requiring him to be similarly treated.  

DIRECTION

40. Within 28 days of this determination the Trustees shall pay Mr Welch arrears of pension from 13 September 2001 together with interest calculated from the date when such payments would have fallen due, such interests to be calculated at the daily rate used by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

17 September 2004


- 1 -


