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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr DG Welling

Pension arrangement:
Lincoln Financial Group Policy number 161-504340-59 (the Plan)

Respondents:
Lincoln Financial Group (Lincoln)


Capita Hartshead (Capita), administrator of the Environment Agency Pension Scheme

MATTERS FOR DETERMINATION 

1. Mr Welling alleges that the Respondents were slow in making their requirements known to effect a transfer of benefits from Lincoln to the Environment Agency Pension Scheme. As a result, Mr Welling claims that the transfer value, when paid, bought him less service in the Environment Agency Pension Scheme than he had anticipated.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. In late November/early December 2000, Mr Welling informed Capita that he wished to transfer the funds he had in the Plan with Lincoln to the Environment Agency Pension Scheme (EAPS).  Capita first requested a transfer quotation from Lincoln on 22 January 2001.  On 30 January 2001, Lincoln wrote to Capita enclosing a transfer statement for Mr Welling, setting out a current transfer value of £4,947.01 and enclosing relevant documentation to enable Capita to obtain a Contracted-Out Deduction (COD) calculation from the Inland Revenue. Capita sent the forms to the Inland Revenue to obtain the calculation. The forms were received by HM Revenue & Customs on 5 February 2001.  

4. On 3 March 2001, the Inland Revenue returned the forms to Capita, advising that the COD calculation could not be provided as no details were held under the Appropriate Scheme Number stated on the form that been provided by Lincoln. 

5. On 23 March 2001, Capita contacted Lincoln and obtained the correct Appropriate Scheme Number. Capita resubmitted the request for the COD calculation to the Inland Revenue and received a response on 26 April 2001.   By this time, the original transfer value quoted by Lincoln had expired and Capita requested updated information on 30 April 2001. 

6. Revised details of Mr Welling’s transfer value were sent to Capita on 3 May 2001.  Lincoln confirmed the current transfer value to be £4,733.13 and requested:

· A completed transfer consent form;

· Return of Mr Welling’s policy documents, including the policy schedule; and

· Completion of Inland Revenue forms APP2, APP3 and APP13.

7. Form APP2 is the cancellation notice for an appropriate personal pension scheme.  Form APP3 is the notice of transfer from an appropriate personal pension scheme to either another appropriate personal pension scheme or a stakeholder pension scheme.  Form APP13 is the notice of transfer from an appropriate personal pension scheme to a contracted-out occupational pension scheme.

8. Lincoln says that all the forms were requested at this stage, because it did not know into what type of scheme Mr Welling was transferring.

9. On 16 May 2001, Capita wrote to Mr Welling advising that the quoted transfer value would provide an additional 1 year 352 days’ membership in the EAPS and enclosed the discharge forms supplied by Lincoln.  Capita says it would not have enclosed the letter from Lincoln, but would have incorporated specific information in its own letter.  Mr Welling completed and returned to Capita the Transfer-out authorisation and discharge form and forms APP2 and APP13 – signed and dated 18 May 2001.  These forms are both date-stamped as having been received by Capita on 21 May 2001.  Mr Welling’s covering letter stated that he also enclosed the policy schedules, although Mr Welling suspects that he may have only enclosed copies of the policy documentation. 
10. On 24 May 2001, Capita wrote to Lincoln enclosing “the transfer agreement to a transfer of pension rights…” and asked for payment of the transfer value.   Capita also confirmed that the EAPS was an exempt approved occupational pension scheme.
11. Capita says that, as it has a copy of the APP13 form on file, the original would have been sent to Lincoln.
12. On 30 May 2001, Lincoln wrote to Mr Welling, as follows:
“Thank you for your letter of the 24 May 2001.

In order to proceed with the transfer we will need the following outstanding requirements:-

Your Policy Documents

I am enclosing a Declaration as to loss of Policy Document form for completion should the original have been lost or misplaced.”

13. On 20 July 2001, Capita made a further written request to Lincoln for payment of the transfer value.  Another request was made for payment on 3 January 2002.  By letters dated 26 July 2001 and 8 January 2002, Lincoln informed Capita that the “policy schedule” that had been requested in writing from Mr Welling on 30 May 2001 and that they were still awaiting receipt.  
14. In its later letter to Mr Welling on 1 July 2002 (paragraph 27 below), Lincoln confirmed it received a fully completed transfer out form on 23 July 2001, but had then written to Mr Welling on 26 July 2001 for the return of policy documents.
15. Mr Welling says he did not receive the letters requesting the policy documents.
16. On 15 January 2002, Capita wrote to Mr Welling to advise that Lincoln could not proceed with the transfer until it received the original policy documents. Mr Welling sent these documents to Lincoln on 18 January 2002 (referring, in his covering letter, to the request from Capita) and advised Capita accordingly. Capita then requested payment of the transfer value on 24 January 2002.
17. On 25 January 2002, Lincoln wrote to Mr Welling, thanking him for his letter of 21 January 2002 and requesting completion of the form APP3. 
18. Capita made a further request for payment on 7 March 2002. On 12 March 2002, Lincoln advised Capita by telephone that it was waiting for form APP13 to be signed by Mr Welling.  Lincoln forwarded a form APP13 to Capita on 12 March 2002, which was forwarded on to Mr Welling.  A hand-written note suggests that the form was sent on 18 March 2002. 
19. Lincoln has provided a copy of a record of a telephone call from Capita dated 16 May 2002 which notes
“Please send a duplicate APP form Fao Marisa Pepper to the above address as they have lost the one we sent them in March.”

20. Lincoln sent a further form APP13 to Capita on 16 May 2002 saying “Please find enclosed the CA1548 [APP13] form as requested.” 
21. On 13 June 2002, Capita contacted Lincoln and was told that information was still outstanding from Mr Welling.  Lincoln wrote to Mr Welling on 14 June 2002 asking him to complete and return the form APP13, which he did on 15 June 2002.
22. Lincoln sent a cheque for the transfer value of £3,951.84 to Capita on 1 July 2002.
23. Capita informed Mr Welling that the transfer would provide him with 1 year and 160 days’ additional membership compared to 1 year 352 days quoted on 16 May 2001.

Mr Welling’s complaint

24. During the transfer process, Mr Welling complained to Lincoln that he found the delays “totally unacceptable” and asked: 
“1
Why has it taken so long?

 2
Why did you not send out all the relevant forms at the same time?

 3
Will the transfer value now be higher than it was a year ago if not why not?

 4
If it is less will you be compensating me for any loss?”



25. In response Lincoln said it was “prepared to accept part responsibility” as it did not send out the APP form required at the outset. Lincoln apologised and offered “£50 by way of a good will gesture for any inconvenience caused” but said “some responsibility will lie in the lap of the receiving scheme for losing the APP form sent and some responsibility being yours for not returning the outstanding requirements as they were requested”. 

26. Mr Welling replied to Lincoln, with a copy to Capita asking for its comments:

26.1. Accepting the £50 payment for the inconvenience caused; 

26.2. Requesting “full compensation for my loss due to the delays caused by your company.”; 

26.3. Refuting the claim by Lincoln that he had not replied to their letters saying that “all letters received were answered within a couple of days”; and 

26.4. Saying that Lincoln had caused confusion as it had sent some letters directly to him and some to Capita. 

27. In July 2002, Lincoln wrote to Mr Welling saying that: 

27.1. Replies to its letters of 30 May 2001 and 25 January 2002 requesting completion of Inland Revenue forms had not been received. Lincoln had no reason to believe that these letters had not “reached their given final destination”; 

27.2. In relation to correspondence sent to both Mr Welling and Capita, Lincoln “would reply to Capita…if they …raised a query …and…to you if you raised a query” as this was the most  “appropriate” way to complete the transfer; and 

27.3. “The only error we did make was in January 2002 when we requested the policy documents but did not also request the appropriate APP form”

28. Mr Welling replied to Lincoln saying that he still held them responsible because:

28.1. “If…correct documentation had been sent out by Lincoln in the first instance there would have been…no delays and no lost post”;

28.2. “Lincoln…..caused confusion by sending letters and forms to both myself and Capita.”; and

28.3. “Letters that…you sent were never received…you did not receive a reply…you should have chased”.

29. In reply, Lincoln restated its position and also said that it was not its policy to chase transfer payments because when “clients request to transfer they are keen to act swiftly and provide all information to us.”
30. Mr Welling referred the matter to my office saying that he: 

30.1. Was not aware that an APP form was outstanding “until Lincoln sent me a copy of their letters dated 30 January 2001 [original transfer value quote addressed to Capita] and 3 May 2001 [revised transfer value quote to Capita] in August 2002”;

30.2. Was not aware that policy documents were outstanding and whilst he accepts that part of the delay was attributable to his not providing original documents, he believes that Lincoln should have been quicker in telling him that they were needed;

30.3. Accepted that “the figures quoted on 3 May 2001 were the ones accepted” and that he “would have expected this to drop further until the transfer was completed”; and

30.4. Believes that the process could have been completed in around 3 months.

31. In March 2003 Capita wrote to Mr Welling following a review of his file. Capita did not believe that it had been at fault and highlighted the fact that Lincoln had:

31.1. Mislaid the DSS form forwarded to them on  24 May 2001 and did not request another until January 2002; and

31.2. Not chased outstanding information. 

32. In response to Mr Welling’s complaint to me, Capita said: 

32.1. “Capita Hartshead has taken all reasonable steps to bring the matter to a satisfactory conclusion in extremely difficult and trying circumstances”; 

32.2. The main reasons for the delay were due to Lincoln:

· losing the APP13 form sent on 24 May 2001. They state that Capita “does not accept that LGF [Lincoln] did not receive the ….forms”;

· not mentioning to Capita that they believed that the DSS form was outstanding when they were contacted in July 2001; and

· not chasing Mr Welling for the outstanding information regularly as Capita believed that “the matter lay with the member and LGF”

CONCLUSIONS

33. A number of things went wrong from the outset of Mr Welling’s attempt to transfer his benefits.  Firstly, Lincoln provided an incorrect Appropriate Scheme Number to Capita, which meant HM Revenue & Customs could not immediately provide the COD calculation to Capita.  

34. It is not clear whether form APP3 was included in Lincoln’s letter of 3 May 2001 to Capita, or whether it was forwarded on to Mr Welling.  In any event, it was not returned by Mr Welling along with the completed forms APP2 and APP13.  Because he was transferring to an occupational pension scheme, rather than a personal or stakeholder scheme, it was not, in the event a form which needed to be completed.  

35. Capita received the completed APP2 and APP13 forms.  It retained photocopies of these forms and sent them on to Lincoln.  It appears that Mr Welling had provided only returned copies of his policy documents at this stage, those copies also being forwarded to Lincoln.  

36. Lincoln identified the fact that it needed the original policy documents from Mr Welling, but it then took until January 2002 for Lincoln to realise that form APP13 was missing.  I have no reason to believe that Capita did not send the APP13 in May 2001, since there has been no subsequent confusion about the Discharge form or APP2.

37. Further, although Lincoln requested the original policy documents in May 2001, it never followed up that request, relying on Mr Welling and Capita to sort this out between them in January 2002.  The original documents were finally returned to Lincoln on 18 January 2002, albeit in response to the request from Capita, rather than Lincoln.

38. The whole issue appears to have been compounded by the fact that Mr Welling did not receive Lincoln’s letters in May 2001 and January 2002.  I find this a little strange since it would be a coincidence for two correctly addressed letters from the same source to go missing.  I have to conclude that either Lincoln never sent the letters – although I have seen copies – or Mr Welling thought that they were advertising literature and did not give them much attention - since he did receive such literature from time to time. 

39. The request for an APP3 form in January 2002 was clearly unnecessary, given the transfer was to be made to an occupational scheme and Lincoln had been aware of this since the letter from Capita in May 2001 (see paragraph 10).  However, in itself, this does not see to have added greatly to the delay, because of the confusion surrounding the APP13 form.

40. The situation was further exacerbated by Capita’s actions. Firstly, the events surrounding the APP13 form, once it was discovered to be missing in January 2002, are unclear because it is not now known whether or not Capita sent the form to Mr Welling in March 2002 or even if he received it. I have seen copies of this form signed by Mr Welling and dated 18 May 2001 and 15 June 2002. This seems to lend weight to the argument that Capita did not supply the second form to Mr Welling until May 2002 when Lincoln supplied a further copy. Secondly, Capita told Mr Welling in January 2002 that policy documentation was needed, but Capita had been aware of this since Lincoln’s letter of 26 July 2001.  Capita could clearly have done more to assist with ensuring an expeditious transfer. 

41. While there were problems from the outset with Mr Welling’s application to transfer, it is true to say that the significant delay was initiated by Lincoln’s failure to deal properly with Mr Welling’s forms when they were first received in May 2001. In my opinion, the transfer process should have been concluded within 3 months from May 2001 and I consider Lincoln’s failure to deal with the application efficiently amounts to maladministration.

42. I consider, however, that Capita and Mr Welling contributed to the delays.  Capita did not act to assist where information was missing, nor did it follow up on its own requests in a timely manner. Mr Welling unfortunately did not return the original policy document at the outset and says that Lincoln did not act promptly enough in requesting the original documents. I note that the application forms and copy documents were sent to Lincoln on 24 May 2001 and Lincoln wrote to Mr Welling on 31 May about the documentation. That letter, and a subsequent one, did not receive attention from Mr Welling, leading to a delay until the original documentation was returned.

43. Had events progressed more appropriately, Lincoln would have properly recorded receipt of the APP13 form, although it would still have needed the original policy documents.  However, on being advised of this in July 2001, Capita would have also contacted Mr Welling and the original documents are likely to have been returned at a far earlier stage, with a request for the transfer payment having been made and promptly paid.  I consider that, although there was some delay in the early part of the process, the In my determination, Mr Welling’s transfer could have taken place as early as mid-August 2001.  Lincoln advises that Mr Welling’s transfer value on 20 August 2001 was £4,386.91, compared with the amount actually transferred of £3,951.84.  Capita informs me that, in August 2001, this would have secured a service credit of 1 year and 284 days for Mr Welling, which is 124 extra days than that with which Mr Welling was subsequently credited.  This is the injustice caused to Mr Welling for which I have made the appropriate direction below.  My direction also takes into account the fact that all three parties are partly to blame in this matter in respect of which, I apportion the blame as 40% each to Capita and Lincoln and 20% to Mr Welling.  

DIRECTION

44. I direct that, as agreed between Capita and Lincoln, within 28 days of this determination:

44.1. Lincoln shall request from Capita a quotation of the current cost of securing 100 days’ service credit within the EAPS (being 80% of the loss to Mr Welling) by means of a Cash Equivalent Transfer Value (CETV)

44.2. Capita shall, within 21 days of receiving this request, provide Lincoln with;

· The quotation; 

· Instructions for payment of the CETV; and

· Payment for its share of Mr Welling’s service credit, ie 50% of the cost of securing 100 days’ service credit;

44.3. Lincoln shall, by return, pay to the EAPS via Capita, the full CETV required to secure 100 days’ service credit upon receipt of which, Capita shall arrange for Mr Welling to be credited with 100 days’ service credit in the EAPS. 

45. As Mr Welling has already accepted the £50 ex-gratia payment of compensation for distress and inconvenience no direction by me is needed in this matter.

DAVID LAVERICK

Pensions Ombudsman

12 January 2006
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