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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Ms L Fenucci-Corsini

Scheme
:
Teachers Pension Scheme

Manager
:
Capita Business Services Ltd, under the name of Teachers’ Pensions 

MATTERS FOR DETERMINATION (dated 1 December 2002)

1. Ms Fenucci-Corsini, by her representative, Mr Pugh, says that Teachers’ Pensions have inappropriately sought recovery of an overpayment of pension.  It is acknowledged that the Scheme has a right to the recovery of the money, but she feels that as the mistake was not of her making, the repayment should be made by Teachers’ Pensions.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Ms Fenucci-Corsini was granted ill health retirement (IHR) in late 1997/early 1998, following her application made in October 1997.  Her benefits were initially calculated based on service and salary to 14 January 1998.  Teachers’ Pensions advise that Ms Fenucci-Corsini’s benefits were advised to her on or about 11 December 1997.  

4. In early January 1998, Ms Fenucci-Corsini’s employer faxed Teachers’ Pensions saying Ms Fenucci-Corsini had been unable to make a decision as to whether to retire at this date and wished to delay the process.  By this time, however, Ms Fenucci-Corsini had received the lump sum benefit from the Scheme.  This was not repaid.  Ms Fenucci-Corsini continued to receive half sick pay (which constituted pensionable service).  Ms Fenucci-Corsini’s employer then advised Teachers’ Pensions that Ms Fenucci-Corsini’s last day of service would be 11 June 1998.  Her benefits were recalculated on this basis but then Teachers’ Pensions received a letter from Ms Fenucci-Corsini’s solicitor advising that Ms Fenucci-Corsini had, at no stage, indicated her acceptance of early retirement.  

5. During this period, a number of issues were dealt with including a missing 150 days from Ms Fenucci-Corsini’s service record.  Ms Fenucci-Corsini also had prior service within the Local Government Pension Scheme which had not been transferred over.  Teachers’ Pensions say it received Ms Fenucci-Corsini’s formal application to transfer the service on 22 April 1998, which needed to be then sent to her previous employer for completion.  Teachers’ Pensions were able to request the transfer value on 26 May 1998, but the transfer value was not finally paid until May 1999.

6. I understand Mr Pugh telephoned Teachers’ Pensions in October 1998, which led to Ms Fenucci-Corsini’s pension being put into payment with effect from 12 June 1998.  Ms Fenucci-Corsini monthly pension was approximately £322 gross.  On an annual basis, this was less than the Inland Revenue’s personal allowance and so no tax was deducted.

7. In May 1999, Ms Fenucci-Corsini’s pension was revised to take into account the transferred in service.  In paying the revised award to Ms Fenucci-Corsini, however, Teachers’ Pensions omitted to cancel the existing award and Ms Fenucci-Corsini’s pension more than doubled to a gross amount of approximately £935.  Based on Ms Fenucci-Corsini’s records, I understand that, following tax, she received approximately £817 per month.  A Statement of Teachers’ Pension Award was sent to Ms Fenucci-Corsini, showing the annual pension payable from 12 June 1998 would be £7065.60.

8. In April 2000, Teachers’ Pensions wrote to Ms Fenucci-Corsini explaining the overpayment had been identified and amounted to a gross amount of £3635.15.  Ms Fenucci-Corsini’s pension was reduced to the correct gross monthly amount of approximately £611.  Teachers’ Pensions also advised that it was seeking details of the tax adjustment from the Inland Revenue and would be in touch with full details of the net overpayment to be repaid together with details for repayment.  The letter was signed by Mrs Exley on behalf of Teachers’ Pensions who concluded with the following advice:

“I would like to take this opportunity to explain, that Teachers’ Pensions is obliged to seek recovery of any monies incorrectly paid out of public funds, for whatever reason the overpayment has occurred.

I am sorry to have to send what I appreciate will be distressing news.  If you have any queries, please do not hesitate to contact this office.”

9. On 13 April 2000, Ms Fenucci-Corsini responded to Mrs Exley saying that she was unable to “accept such a letter without a complete explanation of [the] failure, including detailed calculations and relevant dates”.  Ms Fenucci-Corsini asked for no changes to be made to her pension until she had received and had checked the information requested.

10. On 25 May 2000, Mrs Exley replied to Ms Fenucci-Corsini with the details requested.

11. There appears to have been no further correspondence until 9 November 2000, when Mrs Mortimer wrote to Ms Fenucci-Corsini on behalf of Teachers’ Pensions to advise that the Inland Revenue had advised as to what relevant tax adjustment should be made, leaving a total overpayment to be recovered of £2799.07.  Mrs Mortimer advised:

“Payment of the above amount can be made by a cheque payable to the ‘Teachers’ Pensions Agency only’ and crossed ‘Account payee’ (if not already crossed) together with the enclosed remittance advice.

Please accept my apologises (sic) for any distress or inconvenience this matter may have caused.”

12. Enclosed with the letter was an invoice for £2799.07.

13. On 2 January 2001, Mr Allenby on behalf of Teachers’ Pensions, wrote to Ms Fenucci-Corsini, as follows:

“Dear Sir / Madam

I refer to our letter of 09/11/00 regarding the overpayment of £2,799.07.

I would be grateful if you would let me know your proposals for repayment.  If you have recently replied please ignore this letter.”

14. On 18 January 2001, Mr Allenby again wrote to Ms Fenucci-Corsini:

“Dear Sir / Madam

I refer to our letter of 09/11/00 and the follow up reminder concerning the overpayment of £ 2,799.07.

I would be grateful if you would forward your remittance to the above address within 14 days of the date of this letter.  This money has been paid from public funds and we have an obligation to recover the full amount.”

15. On 22 January 2001, Ms Fenucci-Corsini wrote to Mr Allenby saying:

“I am extremely upset and disappointed with the whole saga of my pension and now have the added worry of having to rectify a mistake which was none of my doing.

You may be aware that I retired early because of a serious illness that has left me permanently disabled.  As a result of having to retire early, compounded by the poor treatment regarding my pension by my college, I have been left with a pension which is substantially less tha[n] I had expected.

I was put under further stress by yourselves because of the appalling length of time it took your organisation to start payments in the first place.  You showed no concern at my plight and seemed oblivious to the fact that I had to manage without income for two years.  I would not have believed such behaviour was possible.

Now, through no fault of my own, I am put under more stress which I find very hard to manage and am expected to repay a debt due entirely to a further mistake from Teachers Pension.

I would ask that under these circumstances, you reconsider your request for payment and relieve me of yet further difficulties for which I am not responsible.”

16. On 31 January 2001, Mr Byers from Financial Services wrote to Ms Fenucci-Corsini on behalf of Teachers’ Pensions.  He said:

“Dear Sir / Madam

I refer to previous correspondence sent to you regarding the overpayment amounting to £ 2,799.07.  Despite our reminders no payment has been received.

Payment should be made immediately.  Cheques should be made payable to “TEACHERS’ PENSIONS”.  NO further reminder letters will be sent.  Failure to respond to this letter within 14 days will result in your case being forwarded to our Legal Advisors.

The Department for Education and Employment have stressed that Teachers’ Pensions are legally obliged to recover all monies incorrectly paid out of public funds for whatever reason the overpayment has occurred.  We have not alternative but to take the above action.

If you have any queries please contact me on the above direct line.”

17. On 3 February 2001, Ms Fenucci-Corsini wrote to Mr Allenby again, saying:

“I have today received a letter from a Mr B A Myers, Financial Services, Teachers Pensions.

He is demanding payment from me.

I am waiting for a response to my letter to you dated 22nd January.  I enclose a copy.  Please can you help me.  I am unable to cope with the stress to which I am being subjected.”

18. Ms Fenucci-Corsini also wrote to Mr Myers on the same day, saying:

“Will you please note I have responded to Mr Allenby on 22nd January and am awaiting his reply.

I enclose a copy of that letter.

Should I write to him? Should I write to you? Or is there someone else who will also need an answer? I am at a complete loss.  …”

19. Mr Allenby responded to Ms Fenucci-Corsini on 22 February 2001, as follows:

“Dear Mrs Fenucci-Corsini

Thank you for your recent letter regarding the overpayment of pension amounting to £2799.07.  Teachers’ Pensions are obliged to recover all overpayments no matter how they arose, however, to ease the burden of repayment Teachers’ Pensions are prepared to offer instalments.

The maximum period for an instalment plan is twelve months unless it can be proven that this would cause hardship.  Hardship may only be considered when documentary evidence of income and expenditure has been submitted.

The instalment plan would consist of an initial payment of £233.21 followed by eleven payments of £233.26.  I have enclosed a standing order mandate for your convenience, which upon completion requires forwarding to your bank.

Should you have any queries or require additional information please contact me on the direct line no above.”

20. Ms Fenucci-Corsini replied on 13 March 2001 saying: 

“I understand that there is a requirement that Teachers’ Pensions should recover funds that have been incorrectly disbursed, but suggest that the organisation responsible for making those mistakes, namely Capita Business Services Ltd, should accept liability.

I do not accept that a liability should fall on me to make good shortcomings of that organisation.  Nor do I feel it reasonable that you should continue to pressure me in this manner.  You should be aware of the reasons for my early retirement and the stress you are still causing me.”

21. Mr Allenby responded to Ms Fenucci-Corsini on 29 March 2001 offering a repayment schedule of 24 months.

22. Following a further letter received from Ms Fenucci-Corsini, Miss Griffiths, a Customer Service Manager with Teachers’ Pensions, wrote, as follows:

“I appreciate that you retired due to your health and that this is a difficult time.  However, the fact remains that Teachers’ Pensions are obliged to recover all overpayments made out of public funds no matter how they arose.

As you are aware the overpayment of your pension benefits occurred when it was recalculated to incorporate service transferred in from Ealing Local Government pension Scheme which approximately doubled your service it would only be reasonable to expect the benefits to double.  Your gross monthly pension trebled to £935.77, yet you did not contact this office to query the amount.  You have been sent details of each award as it was put into payment which clearly state the annual rate payable.

Please contact Mr D Allenby in writing to confirm your acceptance of the 24 month repayment plan.”

23. Ms Fenucci-Corsini then disputed how she was expected to know the pension was wrong bearing in mind that Teachers Pensions had not noticed this.  Teachers’ Pensions responded, again referring to the fact that although her pensionable service was doubled, her gross benefits increased to far in excess of double the original rate.

24. On 16 October 2001, Mr Allenby wrote to Ms Fenucci-Corsini referring to the suggested payment plan.  He said:

“Regretfully, I do not appear to have received a reply.  I must now inform you that in the absence of any correspondence from you it will be assumed that you agree to a deduction being made from your pension of £116.63 in order to clear the outstanding debt.  If I do not hear anything from you within 14 days, this deduction will commence against your November pension payment.

Teachers Pensions are legally obliged to recover all monies incorrectly paid out of public funds for whatever reason the overpayment has occurred.”

25. In response, on 19 October 2001, Ms Fenucci-Corsini said: “I specifically instruct you not to deduct any sums whatsoever from my pension.” Ms Fenucci-Corsini then contacted OPAS, the Pensions Advisory Service and her complaint was considered through the internal dispute resolution procedure.

26. In October 2002, following correspondence with OPAS, Teachers’ Pensions suggested a monthly deduction of £150 be made from Ms Fenucci-Corsini’s pension.  Ms Fenucci-Corsini’s OPAS Advisor was told that: “If I do not receive a response to this letter I will assume that Ms Fenucci-Corsini is in agreement with this suggestion, if not, I would ask that she make an alternative proposition.” It is not clear whether the OPAS Advisor communicated this to Ms Fenucci-Corsini, as she wrote to Teachers’ Pensions disputing the first deduction in November 2002.  In its response to the complaint, Teachers’ Pensions say that a claim for compensation for maladministration is a separate issue to the recovery of an overpayment and it should not be a means to delay recovery indefinitely.  Teachers’ Pensions began deducting instalments of £150 from Ms Fenucci-Corsini’s pension as it felt that it was making no headway in attempting to recover the overpayment over an appreciable period.

27. Section 91(1) of the Pensions Act 1995 (the Act) provides:

91 Inalienability of occupational pension.

(1) Subject to subsection (5), where a person is entitled to a pension under an occupational pension scheme or has a right to a future pension under such a scheme –

…

(c) no set-off can be exercised in respect of it,

and an agreement to effect any of those things is unenforceable.

CONCLUSIONS

28. The overpayment occurred when, following the revision of Ms Fenucci-Corsini’s pension award in 1999 taking into account the transferred in service, the new award was simply added on to the existing pension, rather than replacing it.   Thus, Ms Fenucci-Corsini received a greater pension than that to which she was entitled.  Teachers’ Pensions are legally entitled to recover pensions paid where there is no entitlement.

29. The Statement of Teachers’ Pension Award gives the new annual pension payable and it is simple arithmetic to work out that one-twelfth of this amount is significantly less than the new monthly amount she was receiving.  I cannot find that Ms Fenucci-Corsini is entitled to retain funds to which she has no legal right.

30. Given the relatively modest, but correct pension of a little over £500 per month that she is receiving, I can appreciate that any deduction will have a significant effect on her, although I cannot accept that it affected her decision to retire: there was no suggestion prior to her retirement that money would be paid at the mistakenly high rate.  I have seen nothing that would suggest Ms Fenucci-Corsini has a defence to an action for recovery of the overpayment.

31. Nevertheless, the overpayment was as a result of maladministration by Teacher’s Pensions.  There is no great injustice in receiving money to which one is not entitled but injustice can be caused in the way that such money is reclaimed.  

32. I can accept there is no easy way to advise someone that they owe sums of money – particularly when the amount equates to a significant proportion of that person’s annual income.  For this reason, I do not criticise the first two letters from Mrs Exley.  However, with seemingly no further correspondence in the meantime, Ms Fenucci-Corsini was then faced with an invoice for almost £2800 with a request for a cheque.  This is followed shortly after by a series of what are very clearly standard form letters of an increasingly threatening nature in respect of seeking the repayment.  This is despite Ms Fenucci-Corsini’s correspondence, attempting to understand why the overpayment occurred and why she was expected to repay it.

33. Standard letters have their value but, at the end of the day, they are going out to an individual and they should reflect the relevant circumstances.  I am pleased that, following the spate of letters addressed to “Dear Sir/Madam”, matters were once again taken in hand and addressed more sympathetically and with an attempt at finding a workable resolution.  I do not doubt, however, that the tone of the correspondence shown by Teachers’ Pensions in the earlier stage added to the strain Ms Fenucci-Corsini was already under and caused her further distress and inconvenience.  I have made a direction to compensate for this.

34. Teachers’ Pensions has made some attempt to create a workable schedule.  Given that no agreement had been reached by late 2002, despite being advised of the overpayment in early 2000, I can understand Teachers’ Pensions commencing deductions.  It seems unfortunate that Ms Fenucci-Corsini was unaware of this occurring, but her OPAS Advisor was notified and given Ms Fenucci-Corsini had authorised him to act on her behalf by that stage, it was not unreasonable for Teachers’ Pensions to assume Ms Fenucci-Corsini had been advised.  

35. The legislation prohibits an agreement for moneys to be set-off against an entitlement to pension.  However it can, in my view, be argued that, as Ms Fennucci-Corsini has already received monies beyond her entitlement, the deductions which are being made do not fall foul of this provision.

36. In summary, therefore, I cannot uphold Ms Fenucci-Corsini’s complaint that she not be required to repay the overpayment.  However, I do uphold her complaint that there was maladministration in making the overpayment in the first place and that there was maladministration in the way in which she was asked to repay it.

DIRECTIONS
37. I direct that, within 28 days of the date of this determination, Teachers’ Pensions pays the sum of £250 to Ms Fenucci-Corsini in compensation for the distress and inconvenience caused to her by its maladministration.
DAVID LAVERICK

Pensions Ombudsman

11 November 2003
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