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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant
: Mr J Stephenson

Scheme:
: Sensormatic Group Pension Plan 

Respondents:


Trustees
: The Appointed Trustees of the Scheme

Administrator
: Smith & Williamson Pension Consultancy Limited

MATTERS FOR DETERMINATION 

1. Mr Stephenson says that the Respondents transferred his investments within the Scheme to Friends Provident Life & Pensions Limited without his knowledge or consent.  He claims that, as a result, the value of his investments has been substantially reduced.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

THE RULES OF THE SCHEME 

3. Rule 25 of the Scheme, under the heading of “Trustees’ Investment Powers”, states that:

(B)  Power (subject to the consent of the Principal Employer) to delegate on such terms as they shall determine the investment management of all or any part of the Fund to any person or persons whether or not incorporated carrying on business in the management of investments without the Trustees being liable for any losses thereby arising.  The Trustees may in this behalf pay or direct payment of the management fees or remuneration as they shall determine and the Trustees may vary or cancel the delegation.”

THE RELEVANT REGULATIONS

4. The Occupational Pensions Schemes (Disclosure of Information) Regulations 1996 (the “Disclosure Regulations”), under the heading of “Basic information about the scheme”, states that:

 “(5)  The trustees shall notify all members and beneficiaries (except excluded persons) of any change in relation to the scheme which will result in a material alteration in the information referred to in paragraphs 1 to 25 and 29 of Schedule 1, before that change takes effect, where it is practicable so to do, and in any event not later than 3 months after that change has taken effect.”

5. The Occupational Pension Schemes (Preservation of Benefit) Regulations 1991 (the “Preservation Regulations”), as amended, under the heading of “Bought out benefits”, states that:

“9(4)  A scheme may allow the alternative described in this regulation to be provided without the member’s consent where:

(a)
the member will be able to assign or surrender the insurance policy or annuity contract on the conditions set out in regulation 3 of the Occupational Pension Schemes (Discharge of Liability) Regulations 1997 (conditions on which policies of insurance and annuity contracts may be assigned or surrendered); and 

(b) the requirements of paragraph (5) are satisfied.

…

9(5)(c)  the trustees or managers of the scheme consider that, in the circumstances, it is reasonable for the scheme to provide the alternative without the member’s consent and the requirements of paragraph (6) are satisfied.

9(6)  The requirements of this paragraph are that all the conditions set out in sub-paragraphs (a) to (d) are satisfied, namely-

(a) the member’s rights under the scheme do not include “protected rights”, …

(b) the insurance policy is taken out or annuity contract entered into more than 12 months after the member’s pensionable service terminates;

(c) the trustees or the managers of the scheme give the member at least 30 days’ notice of their intention to take out the insurance policy or enter into the annuity contract unless the member exercises the right to a cash equivalent, as described in Chapter IV of Part IV of the Act [the Pensions Act 1993] (the notice being sent to the member at his last known address or delivered to the member personally); and

(d)
when the trustees or managers of the scheme agree with the insurance company to take out the insurance policy or enter into the annuity contract, there is no outstanding application by the member for a cash equivalent.”

MATERIAL FACTS

6. The Scheme is a self-administered defined contribution arrangement. Ordinary contributions made to the Scheme on the members’ behalf were applied to members’ Individual Retirement Accounts under a Group Policy provided to the Trustees by Prudential Assurance Company Limited (Prudential).  The members had the choice of two investment funds for their contributions, a Pensions With-Profits Fund and a Discretionary Fund, with a switching facility available between the two funds.  Additional Voluntary Contributions for the members were applied to a Group Policy provided by another insurance company.  Other liabilities were also held by the Scheme.  Smith & Williamson Pension Consultancy Limited (SWPC) acted as the Administrator of the Scheme.
7. With effect from 31 January 1996, Mr Stephenson became a deferred member of the Scheme.  He was aware of Prudential’s switching facility and, on 8 June 1999, SWPC provided him with a small supply of Prudential’s fund switching forms.
8. By an undated “Announcement for Existing Plan Members”, issued in June/early July 1999, the Trustees stated that the investment provider of the Scheme was to be changed from Prudential, with effect from 1 July 1999, and that all of the members’ accumulated funds were to be transferred to Friends Provident Life & Pensions Limited (Friends Provident) and invested in the Friends Provident Managed Fund.  Mr Stephenson says he did not receive the Announcement.

9. By a letter to SWPC, dated 19 July 1999, Prudential stated that:

“… I have noted below the actions that need to be taken.

1. We will require two letters before an interim announcement is issued to the members: one from the principle [sic] employer to the Trustees confirming the scheme is to close and the other from the Trustees to the Prudential confirming the scheme is to close.  This announcement will confirm the scheme has ceased and the exact date the contributions will be stopped.

2. After the final premium (June 1999) has been received we will begin work on the final renewal…

3. Once the renewal is completed, the individual member statements will be issued together with a final announcement produced by Prudential’s Documentation Services. …

4. When we receive all the member option forms (or a predetermined amount) we can arrange for the bulk transfer to be made, … but will be dependant on the following:

a) Trustees providing their written consent for the transfers to proceed.

(b) We receive Transfer-out questionnaire completed by Friends Provident.”

10. A bulk transfer payment for the value of Prudential’s Group Policy for the Scheme was made to Friends Provident, on 6 March 2000.  Similar to the Prudential's former arrangement, the members’ individual transfer values were applied by Friends Provident to individual retirement accounts in the members’ own names in the Friends Provident Managed Fund.

11. SWPC says the Trustees decided that, once the change of the investment providers had been completed, the funds for any members who had left the Scheme more than 12 months’ previously would be transferred into individual Section 32 Buy-out policies with Friends Provident on a totally ‘no-loss’ bid to bid basis.  As the bulk transfer was not received from Prudential until 6 March 2000, Friends Provident immediately applied the individual transfer values of the deferred members who were to be bought-out of the Scheme to Section 32 Buy-out policies.

12. The following are extracts from Friends Provident’s “Advisers and trustees buy-out guide” for its buy-out Transplan product:

“… Section 32 deferred annuity policies … can be bought by the trustees without the members’ consent if the scheme rules so allow and certain other conditions are satisfied …

Although Transplan is intended as a trustee buy-out … the trustees must still give the members [30 days] notice before the buy-out can be finalised.  Examples of the notice that must be given are included later in this guide. …

The notice must be sent by post or personal delivery.  If the trustees have no current address for a member, the notice should be sent to the members’ last known address.”

13. Mr Stephenson says that he telephoned Prudential in June 2000 about his ‘annual switching exercise’ and was told that the Scheme had been transferred to Friends Provident.

14. By a letter to Mr Stephenson, dated 24 July 2000, received by him on 24 August 2000, Friends Provident stated that:

“As you may be aware the trustees of the above scheme have transferred the value of your accrued pension benefits to an individual ‘buy-out’ policy, purchased in your name with Friends Provident.”

and enclosed a Section 32 Buy-out policy together with a sales information package.  The Schedule to the policy showed that the transfer payment received from the Scheme for Mr Stephenson, on 6 March 2000, was £81,332.92, and that this had been invested in the Friends Provident’s Managed Fund.  The sales information package contained policy conditions, a Key Features Booklet, an Investment Leaflet and a fund switching form.

15. The Friends Provident Transplan Section 32 Buy-out policy has a full range of funds for investments and also allows policyholders to transfer their benefits at any time without penalty to another appropriate insurance policy, occupational pension scheme or personal pension scheme.

16. Mr Stephenson telephoned SWPC, on 25 August 2000, and expressed his disquiet about his investment funds being transferred from Prudential to Friends Provident without his knowledge or consent.  He believed that he was worse off, and said that he was happy with Prudential, and asked for the current value of his fund.  A value of £84,902.42, as at 24 August 2000, was obtained from Friends Provident.  SWPC says that Mr Stephenson was advised that he could transfer his benefits to an alternative approved pension arrangement of his own choosing without penalty.

17. The investment performance of the Friends Provident’s Managed Fund subsequently declined and Mr Stephenson encountered difficulties with Friends Provident’s switching forms.  Essentially, it is the former that has given rise to Mr Stephenson’s complaint and he says that, as he had never agreed to his funds being transferred to Friends Provident, he wishes to have his fund value, as at the date of transfer, reinstated back into Prudential’s With Profit Fund.

18. The Trustees and SWPC say:

18.1. after taking advice, a decision was made to place the investment management of the Scheme to Friends Provident;

18.2. the members’ consent was not required for the change;

18.3. all of the members were informed in writing;

18.4. Prudential should have advised Mr Stephenson of the penalty free nature of the transfer;

18.5. SWPC understood that Prudential was to write to all members, as in paragraph 3 of its letter dated 19 July 1999 (see paragraph 9 above);

18.6. the transfer of the investment providers took place in March 2000 and members were written to when their details were inputted by Friends Provident in July/August 2000; and

18.7. he was advised on 25 August 2000 that he could transfer his fund to an alternative provider.

CONCLUSIONS

19. Rule 25 of the Scheme allows the Trustees to change an investment provider of the Scheme without the consent of the members.  The Trustees issued an Announcement Letter about the change of the main investment provider from Prudential to Friends Provident with effect from 1 July 1999.

20. Aside from any requirements of the Disclosure Regulations, such changes as were detailed in the Announcement Letter, in particular, that the future investment of the Scheme would only be in a Managed Fund, should clearly have been sent to all of the members.  However, Mr Stephenson did not receive the Announcement Letter, and I have seen no evidence that it was sent to him.

21. Whilst the Trustees’ Announcement Letter was addressed to the “Existing Members of the Plan”, both the Trustees and SWPC say that they understood Prudential was to write to all of the members to inform them of the change.  The content of Prudential’s letter of 19 July 1999 indicates that Prudential’s understanding at that time was that the Scheme was to be terminated and the members’ funds were to be bought-out with Friends Provident.  Any final announcement required to be drafted by Prudential for the Trustees would, therefore, have only been in the context of the Scheme being wound-up, which it was not.

22.
SWPC also says that Friends Provident wrote to all of the members about the change of the investment provider when the records were set up by Friends Provident in July/August 2000.  But that was only an accompanying letter with the Section 32 Buy-out policies when issued to the members.

23.
The Trustees were responsible for ensuring that the change of the main investment provider was properly communicated, and neither the Trustees nor SWPC have persuaded me that the Announcement Letter was sent to any of the deferred members of the Scheme, such as Mr Stephenson.  This was maladministration by the Trustees.

24.
Where the benefits of any members of a scheme are to be bought out, the Preservation Regulations require that they are given 30 days’ notice of the trustees’ intention and the opportunity to transfer their benefits elsewhere.  Despite Friends Provident’s inclusion of draft letters for the Trustees in its Advisers and Trustees Guide, none was issued, and Mr Stephenson was not, therefore, given the required notification.  This was further maladministration by the Trustees.

25.
However, Mr Stephenson did not suffer any financial loss when his fund of £81,332.92 was transferred, on 6 March 2000, from Prudential to Friends Provident, and the transfer value was applied immediately to purchase his Section 32 Buy-out policy, as no penalty or investment charges were levied on the amount.

26. When Mr Stephenson received the Section 32 Buy-out policy and sales information package, the value of his Section 32 policy had increased to £84,902.42 and he was made aware of the fund switching options available, and acknowledges that he could have transferred his fund to another suitable arrangement.  The subsequent downturn of the performance of the Friends Provident’s Managed Fund, which occurred in the following year, cannot be blamed on the Trustees.

27. It is not obvious that the Section 32 Buy-out arrangement was appropriate having regard to the Rules of the Scheme but, be that as it may, for the reasons stated, no financial injustice has been sustained.

28. Although I have identified some maladministration on the part of the Trustees, in the absence of any injustice being sustained by Mr Stephenson as a result of that maladministration, I am unable to uphold the complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

2 June 2006
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