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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Bromley

	Scheme
	:
	Ascom Telecom Scheme (the Scheme)

	Respondent
	:
	The Equitable Life Assurance Society (Equitable Life)


MATTERS FOR DETERMINATION 

1. Mr Bromley claims to have suffered a financial loss as a result of delays and an under valuation by Equitable Life of his Non Protected Rights fund (NPR fund) and his Protected Rights fund (PR fund) when processing a transfer of those funds to Scottish Widows.

2. He claims the under valuation to consist of:

2.1 A loss of £11,096 resulting from the incorrect application of a reduced growth rate of 4% between 1 July 2001 and 31 December 2001 and a further loss of £9356 representing the growth that could have been achieved in the Scottish Widows fund had it been transferred on time; 

2.2 A loss of £2,612 representing a tax charge that was incorrectly deducted by Equitable Life prior to payment of his transfer and a further loss of £2168 representing the growth that could have been achieved in the Scottish Widows fund had this not been deducted but transferred; 

2.3 A loss of £1,471 being the difference between the PR fund of £21,756 that should have been transferred in June 2004 rather than the PR fund of £20,286 that was transferred and a growth and a further loss of £750 resenting the growth that could have been achieved had this amount been transferred..

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

ARTICLES OF ASSOCIATION OF EQUITABLE LIFE

4. Article 65 deals with ‘Valuation and division of surplus, how to be made’ and says,

“(1) The Board shall, at such intervals as it may expedient, but at least once in every year, cause an investigation to be made into the financial condition of the Society, including a valuation of its assets and liabilities, by the Actuary.  Provided that in the valuation of the assets the values thereof be not estimated beyond the market price (if any) of the same, unless for the reasons to be set out in the Directors’ report to the Members upon the results of the valuation.  After making such provision as it may think sufficient for such liabilities, and any special or other reserve it may think fit, the Board shall, at a Board Meeting, declare what amount of the surplus (if any) shown by such valuation may, in its opinion, be divided by way of bonus, and it shall apportion the amount of such declared surplus by way of bonus among the holders of the Participating Policies on such principles, and by such methods, as it may from time to time determine.  The Board may pay or apply the bonus so apportioned to each holder of a Participating Policy, either by way of reversionary bonus (that is to say, by way of addition to the sum assured when it shall become a claim), cash payment, reduction of premium for the whole of life or any less period, or in any other way it and any holder of a Participating Policy may agree.

(2) The Board (after obtaining such report or reports from the Actuary as it may in its discretion consider to be necessary or desirable in the circumstances) may, in cases where Participating Policies become claims in the interval between two valuations, pay such interim or additional or special bonuses as it shall think fit

(3) The amount of any bonus which may be declared or paid pursuant to paragraph (1) or paragraph (2) of this Regulation and the amount (if any) to which any holder of a Participating Policy may become entitled under any mode of payment or application of any such bonus, shall be matters within the absolute discretion of the Board, whose decision thereon shall be final and conclusive.”

MATERIAL FACTS

5. The Scheme is a group money purchase scheme.  Equitable Life has been appointed to invest the funds on behalf of the Trustees and also to provide certain administration services as and when instructed by the Trustees.  In particular Equitable Life has agreed to provide illustrations/quotations as requested.  

6. Equitable Life holds benefits in respect of both the NPR fund and the PR fund. 

7. Mr Bromley joined the Scheme on 1 February 1985 and has a normal retirement date of 12 July 2008 when he will be 60.

8. On 1 February 2002 Ascom Telecom Limited (the Employer) sent Equitable Life a request for a pension illustration indicating that Mr Bromley wished to retire early on 15 February 2002.  Accompanying this request was an application completed on behalf of the Trustees and signed by Mr Bromley on 1 February 2002. 
9. On 8 February 2002 Equitable Life made an announcement that a Compromise Scheme had been approved by the court (this followed extensive litigation and negotiations about Equitable Life’s liability to honour policies which conferred guaranteed annuity rates) and became effective at 1.24 p.m. on that day. 
10. On 13 February 2002 Equitable Life wrote to Mr Bromley:

“Thank you for your facsimile of 12 February 2002 regarding your GAR entitlement under the Scheme.

We would advise that on Friday 8 February we commenced work to calculate the benefits due based on a retirement date of 15 February 2002.  We then received the announcement from Equitable Life that the Compromise Scheme had been approved by the Court and therefore the scheme became effective (S.E.D.) from 1.24 pm on 8 February 2002.

Equitable Life informed us of the procedures to use for ‘Pipeline Cases’ which we detail below:

Pipeline cases are defined as follows:

Complete instruction is received from the Client prior to S.E.D. (1.24pm on 8 February 2002) and

For contractual terminations the effective date (i.e. member’s date of retirement) must be prior to S.E.D. (1.24pm on 8 February 2002).

Any complete instructions received before S.E.D. (1.24pm on 8 February 2002) will be treated on the old basis, i.e. members’ with GAR entitlement and a pre S.E.D. (1.24pm on 8 February 2002) retirement date wishing to take GAR can continue to have their GAR annuities set up but will not include uplift.

All instructions received after S.E.D. (1.24pm on 8 February 2002) regardless of the date of retirement, will include uplift and all GAR entitlements will cease.

As your date of retirement is 15 February 2002 you will no longer qualify for GAR’s but will receive instead uplift to your policy value.

As you can see from the above, even if we had sent the illustration you would still not have qualified for the GAR.” 

11. On 20 March 2002 Mr Bromley was issued with a quotation by Equitable Life that quoted a fund value (including uplift) as at 15 February 2002 of £825,733.90.  It also stated that the value available if guaranteed terms applied to the contract would be £815,337.55.  

12. Mr Bromley telephoned Equitable Life asking why the amounts were so low.  Equitable Life explained that the amounts excluded the PR fund.   

13. On 4 April 2002 Mr Bromley sent an e-mail to Equitable Life asking them to confirm the uplift calculation for the valuation as at 15 February 2002 and requested a value for transfer to a pension drawdown scheme indicating an anticipated retirement date of June 2002.    

14. On 15 April 2002, Equitable Life issued a Press Release and sent an announcement to their clients.  It said, among other things, that:

“‘Financial Management’

… we must adopt a cautious bonus and investment policy.  Equitable policies have a unique flexibility as to how and when policyholders can take benefits, and the majority by value include a guaranteed minimum level of growth on their guaranteed value.  These factors, coupled with the Society’s historic low levels of reserves, mean that as we stated in the Compromise Scheme we shall have a lower proportion of funds invested in property and shares (equities) compared to other with‑profits providers, at least in the near future…

‘Policy Values’

The apparent clarity of the term ‘policy values’ creates a false sense of security.  It is not an absolute statement of the policy’s worth like a bank or building society statement.  ‘Policy value’ is a broad, indicative statement, of necessity subject to adjustment on a policy’s early surrender or on maturity according to fund performance as is the case in other with‑profits funds.  Annual benefit statements in future will clarify this by showing policy values in ‘guaranteed’ and ‘indicative’ form.

Bonus strategy

As with any with‑profits fund, it is essential that policyholders leaving the Society [Equitable] do so with no more than their fair share of the assets of the fund and that the interests of continuing policyholders are protected.  This principle defines the levels of financial adjustment applied to early surrenders.  It also defines our policy on annual bonus and on the final bonus paid on maturity.

2001 and 2002 bonus declaration
The negative investment returns of 2001 and our requirement to hold prudent reserves mean we have set the non‑guaranteed final bonus for all UK with‑profits pension policies at an accrual rate of 4% per annum for the last six months of 2001, rather than the annual rate of 6% we had hoped to give, i.e. 2% rather than 3% will be added to indicative policy values.  There is no guaranteed bonus for 2001 (except, of course, for those policies containing the 3.5% Guaranteed Interest Rate, where the annual 3.5% will be added to guaranteed policy values).

The effect of this bonus announcement and …

Fair asset shares on policy surrender or maturity

From now on, in line with other with‑profits funds, policyholders wishing to surrender their policies early as well as those proposing to take benefits on maturity will be quoted a ‘surrender value’ or ‘maturity value’ respectively.

These values will be set in accordance with the principal set out above of ensuring that those choosing to leave the fund take no more than their fair share, and adjusted in the light of the circumstances of the fund.

The [non contractual] surrender value will be subject to the financial adjustment set at 14% with effect from 15 April both for individual and group schemes (although the latter will still have a group scheme calculation that could produce a higher percentage adjustment).

The [contractual] maturity value includes final bonus and reflects that policy’s fair share of the fund, which will not necessarily be the same as the indicative policy value.  With effect from 15 April the maturity value for a UK pension policyholder choosing to take maturity now will be the indicative policy value calculated allowing for the new bonus announcements, adjusted down by 4%.  The maturity value of a policy will not be lower than the guaranteed value of that policy.

As with other with‑profits funds the surrender and maturity values will be kept under constant review and the adjustments will change to reflect investment conditions and the strength of the fund.

Continuing policyholders should be reassured that these changes announced today are designed to protect them from the damaging effect of excessive value leaving the fund ….

15. Mr Bromley was told by e-mail from Equitable Life on 2 May 2002 that his query of 4 April 2002 had been forwarded to the department responsible with a request that it be dealt with urgently.  

16. Equitable Life wrote to Mr Bromley on 28 May 2002:
“You will have recently received a letter setting out some information regarding the with profits fund and a bonus announcement change effective from 15 April 2002.  The purpose of this letter is to provide information concerning the administrative implications of the announcements.

How we will deal with your instruction

Illustration Request (contractual retirement pre 15 April 2002)

There will be a short delay in processing this request to enable our computer systems to be updated to reflect the change to the bonus rates.  He maturity value will be calculated as at the date on which we had received all the documentation needed in order to proceed.  Retirement terminations will be calculated as at the retirement date, but using the basis in force at the time full instructions were received.”

17. Mr Bromley sent a further e-mail to Equitable Life on 29 May 2002: 

“I received a retirement statement from Equitable Life dated 20 March 2002 showing a fund value of £825,733.90 as at 15 February 2002.  This seemed to me an incorrect calculation and I e-mailed you on 4 April 2002 showing a deficiency of £16,040 plus 3% guaranteed uplift since November 2001……..I am still awaiting a response to this question….In the meantime one of my colleagues has mentioned his latest statement specifically excluded protected rights.

Since my protected rights at May 2001 were £23,981 and 3% interest for 3 months would be £6,200 my statement would seem correct if protected rights were excluded.

Please confirm that I can now withdraw my fund of £825,734 plus March contribution into a pension drawdown scheme.”   

18. Equitable Life told Mr Bromley on 7 June 2002 that the quotation dated 20 March 2002 had excluded his PR fund and confirmed that as soon as it was able it would issue a revised illustration in which the benefits available would reflect Equitable Life’s 15 April announcement.

19. On 27 June 2002 Mr Bromley complained to Equitable Life:

“I had requested a retirement quotation utilising guaranteed annuity rates on 1 February 2002 specifying a retirement date of 15 February at 3% annual uplift and a 50% spouse pension.  This was never processed and I progressed this with a fax dated 12 February 2002.  Your response was that the final retirement date for GAR's was 8 February 2002 and so my fund value should qualify for uplift only.

I received a retirement statement detailing the uplift for value as at 15 February 2002 in a letter dated 20 March 2002.

I have progressed for some time without eliciting a response…

…I have given clear instructions on my intended retirement but had not yet requested a cheque paid out because Equitable Life has yet to confirm the amount.

I expect you to confirm my retirement fund as at the time on the original request so I can allocate the fund value to my chosen providers: - Scottish Widows and Norwich Union, and commence drawing down my hard earned pension.”

20. On 3 July 2002 Equitable Life issued a general announcement saying:

“While again confirming that we are solvent we are writing to you outlining some very regrettable but necessary increases of around six per cent in the financial adjustments made to the value of policies at surrender or maturity.

The impact of these changes is that from and including 1 July, UK pension policies’ surrender values will be reduced by 20% and maturity values by 10 %.  The maturity value reduction for UK life assurance policies will be 9%.  However, the maturity value of a policy will not be lower than its guaranteed value.  Policyholders whose completed documentation for surrenders or maturities has already been received by the Society before 1 July 2002 will have the previous surrender or maturity values applied.  (Please note that in order to obtain a maturity value at the previous rate the policy maturity date must by before 1 July 2002.)”

21. Equitable Life issued an additional illustration for Mr Bromley on 13 July 2002 that included his PR fund. 

22. On 19 July 2002 Mr Bromley sent an e-mail to Equitable Life:

“I have now received your calculated fund value for YL 300638D SO 264 as at 15 February 2002.  Please transfer this plus guaranteed interest up to the transfer date to Scottish Widows who will directly make contact with you.  The unprotected rights fund was guaranteed to 92% of its declared value.  Protected rights on my 1 May 2001 statement was £23982 – I calculate they should be worth £25243 at the present.  Transfer value quoted by you is now £19709 i.e. reduced by 20% early maturity penalty.  However, since this is below the imputed guaranteed value of £23224 (£25243 at 92%) it would mean EL is now insolvent and should notify the FSA immediately.

Please explain the rationale behind your calculation, since I cam now retired I have plenty of time to discuss the matter with you.” 

23. Equitable Life calculated a transfer payment of his NPR fund as at 15 February 2002 and Scottish Widows received payment of £815,337.55 on 6 August 2002.

24. On 14 August 2002 Equitable Life wrote to the Employer providing details of Mr Bromley’s leaving service options and providing the following information in the accompanying notes:

“1.
Guaranteed value

….If you take plan benefits when guaranteed terms apply under the contract (e.g. to buy a pension for the member on retirement), the amount payable is never less than the guaranteed value of the benefits. 

2. Indicative policy value
For the purpose of illustrating the value of the plan from time to time, the plan has an indicative policy value.

3. If you take funds out where guaranteed terms do not apply under the contract (e.g. as a transfer to another provider, other than for the purpose of taking immediate pension) the value payable is the indicative policy value, reduced by financial adjustment…The method of calculating the value for the non-contractual termination is not guaranteed and could change.  For example, in the future the financial adjustment may be calculated according to the guaranteed value of your policy on maturity, discounted because the money is being paid earlier.  This may lead to different financial adjustments for different policies.

4. If you take the plan benefits where guaranteed terms apply under the contract (e.g. to buy a pension for the member on retirement) the value available is the greater of the maturity value and the guaranteed value.  The maturity value is calculated by reference to the indicative policy value and broadly represents the policy’s share of the assets in the with profits fund at the point of termination.  If at the point where benefits become contractually payable, the policy’s share of the assets in the with profits fund is higher or lower than the indicative policy value, an adjustment maybe applied to the indicative policy value, which may increase or reduce the maturity value otherwise payable.

The amount, if any, by which the maturity value payable exceeds the guaranteed value at the point of termination, is the final bonus.  Final bonus is not guaranteed and, until the point where the proceeds are contractually paid, is included in statements only by way of illustration.  When the proceeds are contractually paid, the actual amount of final bonus if any will be calculated.  It may be different from the amount include in your statement prior to that date.     

5. Compromise scheme uplift
For policies included in the compromise scheme the values shown in this statement include the uplifts to guaranteed values and to indicative policy values applied when the scheme became effective. 

6. Equitable unit linked values
Unit linked policy values shown are based on the prices applying on the date shown.  Unit prices can go down s well s up.  On termination the value will be based on process applying at that time.  The full value of benefits is guaranteed to be payable only in the circumstances detailed in the policy but currently the full value is payable whether or not guaranteed terms apply.
7. Units in the Clerical Medical with profits fund

A guide called the ‘With profits summary’ is available on request.  It describes how Clerical Medical currently manages the money in the with profits fund.

Terminal bonus

Normally the with profits investment returns we have not passed on as a regular bonus build up, in which case we pay a terminal bonus to top up what we pay out.  The terminal bonus is not certain as it depends on how investments move during the time your policy is invested with us.  We have shown the amount of terminal bonus that would have been added at the date of statement if the fund holding had been encashed.

Market value adjuster

If money is taken out of a with profits fund other than on death or Normal Retirement Age, we may, in exceptional conditions, need to make a reduction to the money taken out of the fund, called a market value adjuster, and we may pay out less than the value of the units.

8. The price of units can change from day to day, reflecting the investment conditions in a particular market.  Unit process can go down s well s up.  Prices are set every ‘Valuation day’.  (Valuation days are Mondays to Fridays, excluding public holidays).”

25. In August 2002 Mr Bromley took his complaint to The Pensions Advisory Service (TPAS).

26. TPAS pursued Equitable Life regarding Mr Bromley’s complaint of delays and concerns the correct fund values being transferred.

27. On 3 February 2003 Equitable Life produced a statement of Mr Bromley’s protected rights fund although this was not made available to Mr Bromley until after he had launched his complaint.  This stated an indicative policy value of £24,173.70 as at 1 May 2002.   It also stated the guaranteed value:

Guaranteed value brought forward from 1 May 2001

£17,529.49

Guaranteed value from new contribution



£0.00

Adjustment during the year*





£4,051.57

New guaranteed value on 1 May 2002



£21,581.06


*This figure includes any adjustments during the year, 

for example guaranteed interest and declared bonus.

Compromise scheme uplift which was applied to the 

guaranteed value on 8 February 2002




£3,411.23
28. On 18 March 2003 Equitable Life confirmed with TPAS that:

· It had received a request from the Trustees on 4 February 2002 to calculate benefits for Mr Bromley using a retirement date of 15 February 2002;

· Work commenced on calculating his benefits on 8 February but the announcement regarding the Compromise Scheme had prevented an illustration from being issued at that time;

· Retirement illustrations were issued in March 2002 with an explanation about the protected rights being excluded.

· In July a retirement illustration was produced and a Statement of Surrender Value was issued which detailed the protected rights value minus the 20% exit penalty;

· Mr Bromley had accepted the retirement illustration and his fund value of £815,337.55 was paid out on 6 August 2002 to Scottish Widows; 

· That it had not received any requests to transfer Mr Bromley’s protected rights benefits.   

29. In spring 2003 Equitable Life announced that the Scheme would be liquidated.  Mr Bromley says that he then decided to transfer his PR fund and suffer a transfer penalty.  He initiated his transfer in autumn 2003 by requesting the relevant transfer documents from Equitable Life.  Mr Bromley says he completed the transfer documentation and sent it to Equitable Life on 23 January 2004.  The forms were received by Equitable Life on 27 January 2004.  The forms for the Protected Rights transfer were passed to the wrong section in Equitable Life.

30. On 23 March 2004 Equitable Life wrote to Mr Bromley and Scottish Widows to confirm the outstanding items and to apologise for the delay.  It then contacted the Trustees on 30 April 2004 to authorise the transfer.  Equitable Life received the transfer acceptance form from Scottish Widows on 2 June 2004 and then made a payment of £20,286 to Scottish Widows on 14 June 2004.

31. Scottish Widows agrees the growth figures claimed by Mr Bromley at paragraphs 2.1, 2.2 and 2.3.   

32. A transferring scheme should complete an HMRC form, R185 (Certificate of deduction of income tax) which allows a receiving scheme then to claim back the tax.  Scottish Widows have stated that if Equitable Life now arrange for completion of that form quoting the amount of tax deducted they will progress the reclaiming of it.

33. When Mr Bromley first brought his complaint to my office, in addition to his concerns about delays and other matters surrounding the transfer of his funds, he was concerned about the way in which his NPR fund had been calculated.  However, during the course of investigation by my office this aspect of his complaint has been resolved.

MR BROMLEY’S SUBMISSIONS

34. He requested a retirement illustration as at 15 February 2002 and did not receive this until 20 March 2002.  He left the Employer at the end of March (having made pension contributions in February and March).  

35. He interpreted the Equitable Life statement on new exit penalties in April as not applying to retirements, like his, which were already in process.  He should have received his transfer funds before 15 April 2002 if it were not for undue delays from Equitable Life in confirming what the valuation comprised.

36. The e-mail dated 2 May 2002 did not provide the answer to his query about the valuation.  It was not until he realised the omission of the protected rights element that he then e-mailed Equitable Life on 29 May to which they replied by e-mail on 7 June 2002.  He does not recall a telephone call being made between those dates.

37. The transfer of his NPR fund took place on 7 August 2002 and in this respect he submits a claim that it was undervalued by £11,086 because a reduced applied growth rate of 4% was applied between 1 July 2001 and 31 December 2001.

38. Equitable Life made a deduction for tax on the interest paid amounting to £2,612, which it should not have deducted.

39. In addition regarding his PR fund transfer, he made a request in April 2003 for this fund to be transferred to Scottish Widows. Equitable Life delayed processing the completed transfer form and issuing forms to meet an Inland Revenue (now HMRC) requirement which came into force on 1 July 2002 concerning ‘improper’ transfers taking place where members of approved occupational pension schemes, personal pension schemes or retirement annuity contracts request a transfer of benefits and then take benefits from the scheme receiving the transfers in a manner that is not compatible with Inland Revenue approval.

40. He did not receive a transfer quotation of his PR fund either in relation to his projected retirement date of 5 February 2002 or his actual retirement date of 31 March 2002.  However, he has since had access to those statements and has calculated his PR fund to be:
Equitable published statement 1 May 2002

£24174

Less 2 months interest




£(     32)

10% non-contractual withdrawal penalty

£( 2417)

Imputed transfer value



£21725

The guaranteed value as at 1 May 2002 was £21581.

On current detailed calculations the figure would be

Published statement 1 May 2002


£24174

Less 1.5 month’s interest of 3.5% on guaranteed

figure above





(       94)

10% non contractual wi8thdrawal penalty

(    2408)

Imputed transfer value



  £21672
41. Had Equitable Life clearly stated the omission of protected rights then he would have elected to transfer at the then 10% exit penalty not the 20% penalty and he could have obtained a PR fund transfer value of £21,672 rather than the £20,286 that was actually transferred.
42. It is incorrect to say that as he was under 60 he was precluded from tasking his benefits from the policy.  He did have the ability to transfer his protected rights to another fund.  During his time as a trustee it was standard practice to request a pension illustration for a member nearing retirement.  These gave the fund value and a range of annuity rates.  Most retirees were covered by the Equitable guaranteed annuity rates, and up to their withdrawal, it was quite usual for retirees to purchase their annuities from Equitable.  The withdrawal of the GAR and also Equitable’s effective withdrawal; from the annuity market changed all this such that a pension illustration became only a fund value to transfer.  He was however, entitled to transfer both his non protected and protected rights.   He accepts that belatedly becoming aware of the omission of the protected rights from his fund value he did not give specific instructions for its transfer but this was because he had still not received a protected rights fund valuation for transfer and Equitable had by then increased the non-contractual withdrawal penalty from 10% to 20%.  He did not consider taking the worst option for transfer and then claiming for compensation.
43. It was because Equitable Life had failed to provide accurate fund details in response to his request in February that he as forced to make a further request in March with a revised intended retirement date in June 2002.  This was to allow Equitable Life further time to progress the transaction.

44. In his 17 years as a pension trustee and director (the last 12 or so as Personnel Director) has the company issued a retirement authorisation.  The official request for a pension illustration implies consent.  The scheme rules allow retirement by members from age 50 and nothing more is required.
45. Mr Bromley states that he left employment on 31 March 2002 and has provided a copy of his P45. 
46. As scheme trustee he carried out a market survey of alternative pension providers to Equitable and the company transferred its scheme (excluding those members holding GAR’s) to Scottish Widows in November 2001 after the infamous court ruling.  He established a policy with them at that time to receive his contracted out protected rights credits from HMRC and this was available also to accept transfers, though the significance of this he did not appreciate until after he discovered Equitable’s quotations wee only for non-protected rights.
47. He confirmed his choice of Scottish Widows as his preferred personal pension provider for Income Drawdown in a meeting held with them at  the Employer's address in March 2002 before retiring, but with no agreed fund transfer value it seemed it could not be actioned.
EQUITABLE LIFE’S SUBMISSIONS

48. There is no evidence that a retirement illustration was requested before 4 February 2002.

49. Work on preparing the illustration commenced on 8 February 2002, the same day that the Compromise Scheme had been approved by the court. This prevented immediate calculation of the benefits, as systems had to be updated to reflect the ‘Uplift’ applied to each member’s record. This was the reason for the delay in preparing the illustrations.

50. Mr Bromley was not deprived of receiving a guaranteed annuity because of the delay as evidenced by their facsimile to him dated 13 February 2002.

51. Mr Bromley did query the valuations that had been issued on 20 March 2002 and he was informed then and by e-mail on 7 June 2002 that the illustrations had excluded his Protected Rights fund.  At no stage did Equitable Life receive an indication that he wished to transfer his Protected Rights fund to another arrangement.

52. On 1 July 2002 surrender values were reduced by 20% and maturity values reduced by 10%.   

53. A Surrender Value Statement was issued to Mr Bromley on 13 July 2002.  Given that Mr Bromley was not then aged 60, his Protected Rights could not be used to purchase retirement benefits.  No request to transfer was received as a result of issuing this statement or in response to the letter issued on 13 May 2003.  

54. A request to transfer the Protected Rights fund externally (or out of the Society’s with profits fund) would anyway result in a financial adjustment being applied.  The value would also be calculated as at a current date, in line with Equitable Life’s normal practice for dealing with transfer requests.  

55. The transfer of Mr Bromley’s Non Protected Rights was processed on 6 August 2002 but with an effective date of 15 February 2002.  On 15 April 2002 the interim bonus rate of 6% which had been in effect from 1 July 2001 to 15 April 2002 was reset to 4% for the period 1 July 2001 to 31 December 2001.  

56. Relevant legislation in place in August 2002 required for tax to be deducted from interest paid and form R185 was supplied at the time in order for this amount to be reclaimed from Scottish Widows.  Equitable Life is not therefore liable for this claim. 

57. On 27 July 2004 the position regarding Mr Bromley’s protected rights was made clear to him, i.e. Equitable Life had not received sufficient information to be able to make payment until 2 June 2004. It was not until 27 January 2004 that Equitable Life received notification and some of the necessary forms in order to effect a transfer of these benefits.  It accepts that there was a delay in responding due to the forms not having been passed to the Group Pensions Area, however Equitable Life wrote to Scottish Widows and Mr Bromley on 23 March 2004 to confirm the outstanding items and to apologise for the delay.  It contacted the trustees on 30 April 2004 again to remind them for the return of one of the trust busting forms.  It was not until 2 June 2004 that Equitable Life was in a position to pay the transfer.   

58. If Equitable Life had been in a position to pay out the protected rights at the same time, these would have been subject to the then current market value adjustment of 20%. 

59. Mr Bromley’s protected rights were invested in Equitable Life’s with profits fund for a longer period, thereby increasing their value slightly, and therefore from the evidence available he has not suffered a loss.

60. Equitable Life asserts that Mr Bromley’s claim did not arise on 14 April 2002.  On 4 April 2002 we received a further request for illustrations based on an anticipated retirement in June 2002.  It is clear from the records that a definite instruction and necessary accompanying documentation was not received before their announcement regarding annual bonuses and so the revised bonus rate was correctly applied to Mr Bromley’s funds. 

61. Form R185 was issued at the time Mr Bromley’s benefits were paid to Scottish Widows in August 2002.  However, they are prepared to reproduce the form and issue it to Scottish Widows.   

CONCLUSIONS

62. Article 65(3) of the Articles of Association of Equitable Life gives the Board absolute discretion over the amount of bonuses to be declared.  Equitable Life declared an interim bonus rate of 6% per annum between 1 July 2001 and 31 December 2001 but this only applied to claims arising between the two formal bonus declarations for 2000 and 2001.

63. The formal bonus declaration for 2001 was made on 28 March 2002 but announced some days later and with effect from 15 April 2002.

64. Equitable Life disputes that Mr Bromley’s claim arose prior to 14 April 2002.  There is merit in that argument but account needs to be taken of whether the relevant instructions from him were delayed because of failures on the part of Equitable Life.

65. A request for a pension illustration based on a proposed retirement date of 15 February 2002 was submitted to Equitable Life on 1 February.  Mr Bromley contends that it was Equitable Life’s failure to provide an accurate fund valuation in response to this request that necessitated a postponement of his plans.

66. Mr Bromley clearly did not retire in February; nor indeed did he retire in June 2002 which was the revised date.  Had it not been for Equitable Life failing to provide full details of Mr Bromley’s fund on 20 March 2002 his retirement could have gone ahead on that revised date.  I am satisfied therefore that his claim should be regarded as having arisen prior to Equitable Life’s announcement of 15 April 2002.
67. Consequently, Equitable Life undervalued his NPR fund by incorrectly applying a growth rate of 4% between 1 July 2001 and 31 December 2001.  It appears that Equitable Life applied the rate of 4% because that was the rate in place at the time it dealt with Mr Bromley’s claim rather than applying  the interim bonus rate of 6% which should have applied to a claim made between 1 July 2001 and 14 April 2002.  Mr Bromley’s allegation at 2.1 is therefore upheld and I make a suitable direction below.

68. Mr Bromley also contends that a tax charge was incorrectly deducted by Equitable Life prior to payment of his transfer value. I see nothing improper in the tax deduction and arrangements can still be made for it to be reclaimed.  I make a further direction about this.  Mr Bromley says that the failure to reclaim the tax earlier has cost him the investment gain that he could have achieved had the full amount been added to the transfer value. Equitable Life states that form R185 was issued at the time of payment.  I simply cannot determine whether this was so and am not therefore able to uphold a claim based on a contrary view.
69. The illustration provided on 20 March 2002 failed to also provide an illustration of his PR fund. Mr Bromley contends that he should be entitled to a transfer value of his PR fund calculated as at August 2002 rather than June 2004 when it was finally processed. Although I agree that Equitable Life should have provided illustrations for both funds at the same time, Mr Bromley could not have used his PR fund to have purchased benefits as he was not then 60.  In any event, as there is no evidence that Mr Bromley made any formal application in 2002 his allegation set at paragraph 2.3 is not upheld.

70. Mr Bromley made a further request for information based on a revised intended retirement date in June 2002 but Equitable Life did not receive all supporting documentation before the announcement was made. The revised bonus rate was therefore correctly applied to Mr Bromley’s fund. 
DIRECTION
71. Within the next 28 days Equitable Life should arrange for Mr Bromley’s Scottish Widows fund to be credited with £20,452 as claimed at paragraph 2.1 and should complete form R185 to be issued to Scottish Widows for them to submit to HMRC as described in paragraph 32.
DAVID LAVERICK
Pensions Ombudsman

27 July 2007
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