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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr Paul Lucas

Scheme
:
NHS Injury Benefits Scheme (the Scheme)

Manager
:
NHS Pensions Agency (the Agency)

Representative
:
Morgan Hall, Solicitors (MH)

Regulations
:
National Health Service Injury Benefit Regulations 1995 (as amended) (the Regulations)

MATTERS FOR DETERMINATION 

1. Mr Lucas through his agent submits that the Agency failed to grant him Permanent Injury Benefits under the Scheme.  He refutes the Agency's decision not to award benefits on the basis of their belief that he has not suffered a permanent loss of earnings of more than 10%.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

3. Under Regulation E3 of the National Health Service Pension Scheme Regulations 1995 (as amended) (the Pension Scheme Regulations) an employee becomes entitled to payment of an ill-health pension and lump sum if they become permanently incapable of discharging efficiently the duties of that employment.

4. The entitlement criteria for payment of Injury Benefits under the Scheme are contained in the Regulations.  The operational aspects, such as how the assessments shall be carried, out are determined by the Agency.  

5. Regulation 3 (1) of the Regulations provides that they apply to any person who sustains an injury to which paragraph (2) applies, while in the course of paid employment with an employing authority.

6. Regulation 3 (2) states: 

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –

(a) it is attributable to the duties of his employment; …”

7. Regulation 3 (2) was amended by the National Health Service (Injury Benefits) Amendment Regulations 1998, effective from 1 April 1998, as follows:

“In regulation 3 of the principal Regulations (persons to whom the regulations apply) –

…(b)
in paragraph (2) insert "wholly or mainly" immediately before the word "attributable" in each place where that word appears.”

8. Regulation 4 provides for the payment of benefits as follows:

“(2) Where a person to whom regulation 3(1) applies ceases to be employed as such a person by reason of the injury or disease and no allowance or lump sum, other than an allowance under paragraph (5), has been paid under these Regulations in consequence of the injury or disease, there shall be payable, from the date of cessation of employment, an annual allowance…”

9. Regulation 4 goes on to provide for payments to a person to whom Regulation 3(1) applies who left employment for reasons other than the injury or disease, to be awarded injury benefits from their 60th birthday or such earlier date as the Secretary of State decides.
10. Under Regulation 4, no benefit is payable unless the person’s earning ability has been permanently reduced by more than 10%.  The regulation goes on to divide the person’s degree of reduction of earning ability into bands – band 2 being more than 10% but not more than 25%, band 3 being more than 25% but not more than 50%, band 4 being more than 50% but not more than 75%, and band 5 being more than 75%.

11. Regulation 19 states;

"The Secretary of State may require any person entitled, or claiming to be entitled, to an allowance under part 11 of these Regulations, or under Part 111 of these Regulations on the grounds that he is incapable by reason of permanent ill-health or infirmity of mind or body of earning his own living, to submit to a medical examination by a registered medical practitioner selected by the Secretary of State, and in that event the Secretary of State shall also offer the person an opportunity of submitting a report from his own medical advisor as a result of an examination by him, and the Secretary of State shall take that report into consideration together with the report of the medical practitioner selected by the Secretary of State".  

12. Regulation 22 provides that any question arising under these Regulations, shall be determined by the Secretary of State.

13. The two main criteria which must be satisfied for payment of Personal Injury Benefits (PIB) under the regulations are therefore;

· the injury must have been wholly or mainly due to NHS employment (the first criterion)

· There must be a loss of earnings ability in excess of 10% (the second criterion)

FACTS OF THE CASE

14. Mr Lucas is 37 years old.  He is in receipt of an ill-health pension under the Pensions Scheme Regulations following his employment as a paramedic with the NHS ambulance team.

15. In May 1998 an accident occurred whilst he was placing a patient on a trolley prior to transportation to hospital.  The mechanism of the trolley failed, causing it to drop to the floor, wrenching Mr Lucas's shoulder (the injury).  Initially, he felt a sharp pain, which ceased the following morning.  However, on returning to work he felt a "niggling pain" The symptoms persisted and he was forced to seek further treatment.  Initially diagnosed as "frozen shoulder", further subsequent examination revealed permanent nerve damage.  As a result, Mr Lucas was forced to retire from his post on grounds of permanent ill-health.

16. Mr Lucas then applied for PIB under the Scheme in addition to his ill-health benefits.  Initially, the Agency informed Mr Lucas that he qualified for PIB under the Scheme.  They took advice from Mr Lucas's General Practitioner, Dr McDonald.  In answer to question 4 of their questionnaire which read;

"In your opinion, what type of work will Mr Lucas be capable of in the future when his condition has stabilised"

Dr McDonald replied;





"Never""

They also considered advice from their own medical advisors.

17. In November 2001 the Agency turned down his request on the basis that they refuted that his injury was "wholly or mainly due to his employment".  They based their refusal on their belief that the condition giving rise to permanent ill health was a degenerative one and had not been caused by any specific incident.  They, therefore, turned down Mr Lucas' application on the basis that he did not fulfil the first criteria and did not therefore, qualify for Personal Injury Benefits (PIB)

18. On appeal under Stage 1 of the Internal Dispute Resolution Procedures (IDRP) the Agency further clarified their decision saying;

"......I am therefore not persuaded that there is either an incident of trauma or adverse working conditions causing some aspect of repetitive strain which could have caused this condition.  I can accept that his work may have aggravated the condition but the cause is clearly not related to work......" 

19. However, Mr Lucas subsequently produced further evidence including witness reports to substantiate his account of the accident, and also extensive evidence, including copies of research documents, which suggested possible design faults with the trolley in use at the time, He also produced further medical reports all which substantiated his argument that he did, in fact meet the first criteria.

20. On 27 August 2002, the Agency issued a further decision.  This quoted from a report by Dr Borg, who was their specialist medical advisor in relation to the claim, that:

 "......on the balance of probabilities, Mr Lucas' condition is mainly as a result of his NHS employment"

The Agency’s scheme medical advisor added;

"Mr Borg, Specialist Orthopaedic Registrar has given the opinion that Mr Lucas has Complex Regional Syndrome of the left shoulder and it appears likely that the trigger factor in this case was repetitive micro-trauma from his duties as a paramedic.  I recommend that we accept this summation and therefore, on the balance of probabilities, Mr Lucas' condition is mainly the result of NHS employment.

Mr Lucas has reduced function of the left arm and has pain in his left shoulder.  These conditions will affect his working ability.  He is a young man who is able to retrain to achieve a similar salary to that he had reached towards the end of his career and the restrictions relate only to manual work, especially heavy lifting".

From this point on the Agency conceded that Mr Lucas satisfied the first criteria.

21. However, in relation to the earnings criteria test, which the fell to be considered, the Agency took a view, based on the advice from their medical advisors, that the degree of disablement caused by the injury did not constitute a reduction of earnings ability of 10% or less.  Thus, Mr Lucas was still denied payment of PIB under the Scheme, but refusal was now on a different basis.  The medical advice relied on included 

"Mr Lucas has reduced function of his left arm and has pain in the left shoulder.  These conditions will restrict his working ability.  He is a young man who is able to retrain to achieve a similar salary to that he had reached towards the end of his career with the NHS, and his restrictions relate only to manual work, especially lifting" 

22. A letter from Dr Keren Fisher (Consultant Clinical Psychologist, Royal Orthopaedic Hospital, NHS Trust, Stanmore, Middlesex) [in response to queries from MH] states;

......." 5.  Any work he undertakes in the future will need to exclude the use of his left arm/shoulder/hand and therefore he will be severely disadvantaged in the open employment market.

6.  Even the use of a keyboard will be restricted and not therefore competitive.  This being so, it is very unlikely that he will be able to reproduce up to 100% of his previous earnings.

SUBMISSIONS

23. MH, suggest that the Agency have ignored the views of the medical reports of Drs.  Fisher, Borg and McDonald, suggesting that Mr Lucas's condition is permanent and that he will therefore never work again.  If he "cannot work, he cannot earn", and therefore must satisfy the criteria for permanent loss of earnings.  

24. The Agency stress that they have taken the views of the various doctors into account, arguing that none of these reports substantiate the view that he will be unable to work long term.  They say they have sought the views of their Chief Medical Advisor in reaching their decision, and have instructed him to report based on the required test (the test) under the Scheme.  His view is that Mr Lucas does not satisfy the second criterion.  This view has been reached using the testing methodology to establish whether the second criterion has been satisfied.

25. MH have questioned the rationale and methodology of the test.  In particular, they object to the use of examples of career opportunities arising in the general employment market being considered to be alternatives to Mr Lucas' previous employment as a paramedic.  The Agency argue that;

· "the present methodology has been in use for many years.  Interested parties such as employers, trade unions and medical experts were widely consulted in order to determine the underlying rationale behind decisions

· the regulations do not limit the test to that of a previous or similar profession and it would not give a reasonable result to apply such limitation."

26. MH say that another doctor should carry out the test, as, they say the NHS doctor will simply try to justify his previous position.  They also question why the doctor did not see fit to examine Mr Lucas and why the Agency elected not to reveal the name of the doctor in question.  The Agency justifies their decision to protect their adviser's confidentiality based on data protection legislation.  In response to the allegation, which could infer that the doctor may no longer be regarded as impartial, the Agency says; 

· the doctor had considerable experience and relevant qualifications in occupational health medicine 

· he was entitled to make an assessment without carrying out a physical examination; he would not consider one to be necessary if all the information was contained in documentary evidence from previous reports.  This, they say does not contravene normal practice.  

27. MH question whether any employer would be prepared to employ Mr Lucas knowing that he suffered from the disability.  In response, the Agency says it should not be presumed that an employer would seek to discriminate against him in contravention of good employment practice and relevant legislation, which stipulates employer requirements in relation to disabled applicants.

28. MH say the condition is permanent and therefore argue that Mr Lucas satisfies the criteria.  The Agency says medical evidence does not support the view that the condition is permanent; only that the heavy lifting and manual aspects may be permanent.  In any event, they say, for someone of Mr Lucas's age, it is not unreasonable to suggest that alternative employment, which may be of a less physical and possibly more sedentary nature could be obtained at some point before scheme retirement age.  [Mr Lucas is presently 37 years old and therefore has some 23 years in which to consider further employment or retraining opportunities]

29. Mr Lucas has pointed to the conflicting evidence of his GP who states in his letter of 11 September 2003;

"1.  Future employment prospects

I cannot see any likelihood of Mr Lucas being employed with the restriction in the use of his left arm, his reduced movement in his right arm and his severe problems now with his neck and back

2.View of his future medical improvement

I wish I could say that it would improve but from how it has been going over the last few years, I can only say that he appears to have a slow deterioration.  I don't see any reason why this deterioration should not continue.

3.  Mr Lucas' shoulder problem means that his neck is held in almost fixed position.  The tightness at the neck is quite obvious on examination extending down all the way to the bottom of the back.  It would therefore be my view that his back is associated with his shoulder and not an independent problem"

30. In response to the arguments made about his current condition and likely prognosis, the Agency's reply includes the following;

"......While the senior medical advisor does not explicitly state that he was currently capable of the suggested alternative roles, he makes it clear that "the maximum capability to work within the general field of employment up to the retirement age of 65 has to be considered taking account of the painful shoulder and enabling employment where the functional disability was minimised" This latter phrase implies that procedures would have to be put in place to adjust for this disability.  Therefore it seems more likely than not that the senior medical advisor was indicating that he would become fit in the future rather than was presently fit for these jobs, with an expectation of improvement on the shoulder and with the provision of enhancements in his work environment.  It is not unreasonable to take view that a condition which is based on the experience of pain, but which is not derived from any progressive pathology will improve in time with continuing treatment and with the sufferer’s adaptation to the condition.  The issue of whether he was fit for any form of employment currently, need not have been part of the consideration at all, if there was reasonable expectation of work in the future in the jobs engaged

The second questions follow from the first.  An assumption of likely improvement in the attributable condition probably did form part of the decision on job selection and assessment of permanent loss of earnings ability.  As to the evidence for this the following may be stated:

-the chronic pain syndrome affecting his shoulder is not progressive.  Changes in muscle and bone can occur where there is disuse, but the clinical examination of the specialist Mr Borg's report gave no indication of wasting.

-over a long period of time, 29 years to his age 65, it is not unreasonable to advise that he will adapt to his pain and that the functional effects will lessen

-within that time therapeutic and rehabilitation measures will likely succeed in lessening the incapacitating effects of his condition

-any progressive conditions, such as degenerative disease of the spine, which is very common, which may in future introduce increasing functional restrictions, have to be discounted from the assessment"

31. In their letter of 27 June 2003 MH submit;

....."It is correctly suggested that order to establish whether our client has suffered permanent reduction in their earning ability as a result of an injury that is wholly or mainly attributable to his duties as a paramedic, the civil burden of proof of "balance of probabilities" should be used.  We further note that the Agency is required to weigh "balanced information/evidence" when coming to a decision.  We submit that the Agency has failed to do this.  There is a consensus of opinion that he cannot carry out work as a paramedic, however there is no consensus from all the doctors that his disability is of a permanent nature and his ability to work has been permanently affected, and therefore it must follow that his earnings capacity has also been reduced.  The Agency has sought to ignore the various reports of Dr McDonald, Dr Fisher and Dr Borg......."

MH also argue in the same letter;

......" There can be no doubt that our client's disability is of a permanent nature and his condition is not improving but is further deteriorating......"

32. MH have asked that their client should not have to go through the Internal Dispute Resolution Procedure again if he disagrees with any decision made on reconsideration of this issue by the Agency.

33. MH also submit that, if I find that there has been maladministration on the part of the Agency, I should direct that compensation be paid to Mr Lucas for losses that have been caused to him because he was not receiving injury benefit.  They also submit that I should make a direction that the Agency pay for Mr Lucas’ legal costs (amounting with VAT to a little under £7000) in pursuing his application.  

34. Mr Lucas says that his losses amount to £48,340 broken into the following categories:

· Because he was unable to make repayments on his mortgage, Mr Lucas says that he was faced with possession proceedings.  He therefore had to remortgage his home with an additional mortgage debt of £25,500 and at a higher rate of interest.  He says he will no longer be able to repay his mortgage at the age of 53 as he intended and that this is the fault of the Agency for not paying him benefit to which he was entitled.  He claims that he has a loss of £25,500;

· Mr Lucas claims £3,000 which he has borrowed from his father over the past three years to allow him to pay his council tax;

· Mr Lucas states that his wife has had to give up her part-time job to care for both him and their 11 year old son because they could not afford a childminder.  He states that their son had to be taken to and from school each day.  He is claiming that his wife’s wages of £4680 per year are a loss attributable to the Agency;

· Mr Lucas states that he has a debt of £6000 from credit cards and store cards which he had prior to retiring on ill health grounds.

35. Mr Lucas states that prior to his accident he worked 40 to 90 hours per month overtime and took home an average of £1500 per month.  He says that he had a good credit history and no mortgage arrears.  He says that he now has several County Court Judgements against him and has lost nearly everything he owns.

36. The Agency have stated that any reconsideration process may take some time because the Agency has no control over the diaries of the external Consultants who would need to be appointed to perform an examination.  They initially said that they cannot guarantee that a decision would be available within 56 days.  However they then arranged an appointment for Mr Lucas to be examined on 20 February by a practitioner qualified in occupational medicine who has not been involved in the case so far.  However Mr Lucas objected to this appointment as the doctor instructed was employed through Atos Origin (see the submission below) and Mr Lucas did not attend.

37. MH disputes the Agency’s submission that it may take longer than 56 days to arrange a medical examination and then reach a decision, as they argue that they have been requesting a medical examination since May 2002.  They also object to any doctor instructed to examine Mr Lucas being employed by Schlumberger Sema or their successor company, Atos Origin (Atos) as they doubt their independence.

38. The Agency submit that although the doctor they instructed was employed through Atos, he is not part of any medical team giving advice to the Agency.  They say that the nominated doctor’s function is that of a disability analyst and occupational physician in connection to other contracts held by Atos.  He would draw up a functional assessment limited to a physical examination and drawing up a factual report stemming from that examination, but would have no role in advising the Agency on the issue of loss of permanent loss of earnings ability.

39. The Agency also points out that Mr Lucas can provide a report from his own medical adviser under Regulation 19 of the Regulations which states:

“the Secretary of State shall also offer the person an opportunity of submitting a report from his own medical adviser as a result of an examination by him, and the Secretary of State shall take that report into consideration together with the report of the medical practitioner selected by the Secretary of State.” 

40. The Agency submits that it would be inappropriate to determine the questions of compensation and costs before any reconsideration of the issue of injury benefits but in any even disputes that any award in respect of costs should be made.

CONCLUSIONS

41. It is no longer disputed that Mr Lucas fulfils the criteria of being "permanently incapable of fulfilling the duties of his previous post" [the test required to fulfil the conditions necessary for retirement on grounds of permanent ill health under the Regulations] or that the injury resulted wholly or mainly from the NHS employment.[as required under the first criterion] Therefore, I have not considered this element of the test further in my determination.  However, I have examined in paragraph 43 the steps leading to this decision.

42. The principal matter for my consideration is whether the Agency acted reasonably in their application of the second criterion.  I have, therefore focused on the question of whether the Agency applied the provisions of Regulation 4 of the Injury Benefits Regulations correctly in reaching their decision not to award PIB to Mr Lucas.  

43. The Agency took their decision not to award benefits based on the first criteria without taking sufficient steps to establish the full medical picture.  Further medical evidence was available which they should in my view have looked at without the necessity for Mr Lucas to produce it.  This was maladministration.  Whilst I can sympathise with the Agency that initially, the medical evidence pointed to the conclusion that a degenerative condition was the principal cause of Mr Lucas’s injury, I do not accept that it should have taken three years to reverse the decision.  

44. Turning to the decision not to award PIB based on the second criteria I am satisfied that the Agency directed themselves properly as to the test to be applied.  The test and methodology used were reasonable and their advisers were suitably qualified in matters of occupational health medicine.  The test had to take into account Mr Lucas' earnings potential during the period until scheme retirement age.  Therefore, if they considered that, at any point during that time, he could be in a position, through re-training or applying for alternative employment which may be available to regain his former earnings ability, my view is that they were entitled to conclude that Mr Lucas can earn in excess of 90% of his previous earnings and therefore did not satisfy the criteria.

45. However, I am not persuaded that the medical evidence before me when taken as a whole (ie when taking into account the overall balance of views of all the doctors involved) could lead to the conclusion reached by the Agency.

46. Mr Lucas is 37 years old.  He therefore has some 23 years until his normal retirement date (NRD) under his previous pension scheme.  The Agency say it is reasonable to infer that at some point during this period he could, by retraining fulfil the duties of one or all of the possible occupations which have been suggested under the Agency's assessment method.  

47. However, the medical evidence from other sources, most notably from Dr Keran Fisher and Dr McDonald does not support the view that one could reasonably expect an improvement in Mr Lucas' condition over time.  Rather, it is suggested that a further deterioration in condition has occurred and may continue in the future.  Should this prognosis be correct, I find it difficult to believe that Mr Lucas could perform the occupations suggested in the foreseeable future.  I have also noted that, apparently, only Dr Fisher who has examined Dr Lucas refers to the possible future use of a keyboard as being a difficulty.  I have not seen evidence that "therapeutic and rehabilitation methods" were suggested by Mr Lucas' Doctor as likely to bring about an improvement in the condition over time.  

48. I accept the Agency’s argument that they are not, in each case, required to carry out a medical examination if they feel they already have sufficient information on which to reach a view.  However, my feeling is that, in this instance, they may have given closer consideration to this option, in order to be sure that all avenues had been thoroughly explored.  

49. While I can appreciate why Mr Lucas is suspicious about the medical examination being carried out by a doctor employed by Atos, I do not share his concerns.  Because he is employed through the same consultancy a qualified and experienced doctor is not thereby prevented from giving an unbiased opinion.

50. I would expect the Agency to make efforts to organise an examination as quickly as possible, as indeed they offered to do prior to this decision.  While both parties have expressed concerns about the time scales which I am directing, I consider them to be fair, given that the Agency have to rely to some extent on people outside their control.

51. If the Agency decide that Mr Lucas is entitled to injury benefit, they will also need to consider whether Mr Lucas left employment by reason of the injury.  If he did, the injury benefits will be payable from the date of cessation of employment.  I would expect the backdated payments to attract interest and have made a direction to this effect.  I am not of the view however that additional payments should be made from the scheme or the Agency to redress the losses claimed by Mr Lucas.  I am not satisfied that those losses were directly caused as a result of any maladministration on the part of the scheme.

52. Nor am I persuaded that I should make an award for costs in fare of Mr Lucas.  Mr Lucas seems to have engaged solicitors before pursuing his complaint through the Internal Dispute Procedure and to have retained their services throughout.  The matter does not however involve any significant dispute about the law - the dispute is about the medical evidence.  It is not my usual practice to award costs in favour of a successful complainant and I see no reason to make an exception here.

53. Nor am I prepared to maintain an involvement as requested by MH.  If Mr Lucas feels that there is some fresh cause for complaint in the way that the Agency reconsiders the matter, then he can of course pursue such a fresh complaint.  But I would treat that as a new issue.  This determination marks the end of the present matter.

DIRECTIONS

54. I direct that within twenty eight days of this determination the Agency should reconsider their previous decision not to award PIB on the basis of failure to meet the second criterion.

55. In making their revised decision the Agency should have full regard to the likelihood of improvement based on medical prognosis and the availability of appropriate therapeutic and rehabilitative measures, and should demonstrate in their medical assessment that they have weighed the medical information available to form their own balanced view.

56. In reaching their decision the Agency should seek the medical advice of a practitioner who is qualified in Occupational Medicine but who has not been involved in the case so far.  This doctor can be employed through Atos if the Agency wishes.  The doctor should be requested to examine Mr Lucas who should under Regulation 19 be given the opportunity to submit evidence from his own General Medical Practitioner.

57. Within 56 days, the Agency should issue a further decision under the NHS Injury Benefits Scheme.

58. If the decision is that Mr Lucas is entitled to injury benefits and left employment by reason of his injury, interest shall be paid on the backdated payments at the daily rate prescribed by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

15 April 2004
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