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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN


Applicant
:
Mr B Rawlings

Scheme
:
Pension Plan PC1059250Z (the Plan)

Respondents
:
Sun Life Financial of Canada (Sun Life Financial)

MATTERS FOR DETERMINATION 

1. Mr Rawlings contends that when he applied to take his benefits from Sun Life Financial he should have been offered a greater tax free cash sum and it was not made sufficiently clear that the escalation choice he made would result in a reduction to the pension quoted by them on 9 September 2002.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Rawlings was provided with a quotation by the Sun Life Financial on 9 September 2002 regarding his forthcoming retirement on 18 December 2002 aged 65.  The quotation stated:

“This illustration is based on a purchase price of £108,835.90.

 Summary of your options

Option 1
Option2

Pension each month £672.48
Reduced pension £597.30 PLUS tax free cash of £11,440.84

Increases each year by

3.00% on a pension of £68.93*


3.00% on a pension of £68.93 *

Guarantee period

5 years for a pension of

£672.48 (balance paid in instalments)
5 years for a pension of 

£597.30 (balance paid in instalments)

THE EFFECT OF INCREASES ON YOUR PENSION




Option 2




Year

Pension

1 £597.30

5

605.99

10

618.34

15 £632.67

20 £649.27”


( Sun Life provide an explanation at paragraph 9 below, saying that this figure was his guaranteed minimum pension.

4. Mr Rawlings chose Option 2.   On 23 December 2002 Sun Life Financial  wrote to Mr Rawlings setting out the benefits to be paid:

“The units allocated to your plan have been encashed at the appropriate fund valuation date to realise a total net value of £110,957.54 from your plan PC1059250Z.

The annuity will be arranged on the following terms:

Pension Amount
£477.53

Spouses Pension
£35.38

Tax Free Cash
£11,928.45

Frequency
Monthly

Escalation
3.00% on a pension of £477.53

Guarantee
5 years for a pension of £477.53”

The Tax Free Cash Sum

5. Sun Life Financial have stated that the total fund of £110,957.54 was composed of the following:

Protected Rights




£17,071.06

Transfer In (Non-Protected Rights)


£68.441.79

Regular Contributions paid (Non-Protected Rights)
£25,443.83.

6. Mr Rawlings contends that the maximum tax-free cash sum available should have been 25% of the non-protected rights fund.  Sun Life Financial has stated that because of Inland Revenue restrictions no tax free cash was available from the protected rights fund, whilst a tax free cash sum of only £5,515.52 was available from the transferred in benefit from the Railways Pension Scheme with a further £6,360.96 available from the Regular Contributions making a tax free cash sum total of £11,876.48.

The 3% Escalation

7. Mr Rawlings argues that the quotation and the application form were misleading and that he ticked the 3% increase option believing this to represent the increases to his pension of £597.30 over a 20-year period that formed part of the quotation.  He says that had he known that choosing this option would actually reduce his pension in payment he would have explored the open market option.    

8. He has provided details obtained by his independent financial adviser (the IFA) that demonstrates with the given fund available he could have obtained a better, escalating pension had he taken an open market option. He could have obtained £590.75 per month on the same basis that he is being paid now, or if he had chosen a level pension, a pension of £705.70 per month.

9. Sun Life Financial submits that when Mr Rawlings applied for the payment of his benefits he completed the section marked ‘Options’ on the application form and he ticked the box that requested a pension escalation rate of 3%.  This however, was an additional benefit to the 3% escalation quoted on the pension of £68.93, that referring only to the protected rights element of the total pension.  The extra cost in providing this additional benefit is the reason for the further reduction in the overall pension.

10. Sun Life Financial argues that Mr Rawlings was aware that the 3% escalation on the protected rights element was part of the standard option and that he should have been aware from the range of alternatives provided in the ‘Options’ box on the application form which included ‘no escalation’ that the alternatives referred to a choice on the non protected rights element.  However, Sun Life Financial accepts that, although Mr Rawlings was not provided with any incorrect information, there was a lack of information provided.

11. Mr Rawlings also claims expenses amounting to £346.85 in respect of the appointment of the IFA he says was necessary to demonstrate the financial loss aspect of his complaint which Sun Life Financial have agreed to pay on receipt of the bill.

CONCLUSIONS

12. The first part of Mr Rawlings’ complaint is that the tax-free cash sum offered was incorrect.  However, I am satisfied that the explanation and calculation provided by Sun Life Financial is correct and do not uphold this part of the complaint.

13. The quotation made it clear that the protected rights element included 3% escalation.  No mention was made of escalation applying to the overall pension in the ‘increases’ section.

14. However, the quotation did not make it sufficiently clear that by choosing Option 2 with the given fund Mr Rawlings would end up receiving less than the £597. 30 quoted and the application form presented escalation as an option without making it clear that it was an additional benefit and that it would introduce a cost that would reduce the pension in payment.  That is maladministration.

15. Mr Rawlings is aggrieved that he is not getting a pension of £597.30 and I believe that had he been given full details of the cost of escalation he would not have chosen 3% escalation and would have happily received the £597.30 level pension.  In essence this is the injustice that has resulted from that maladministration and I am not convinced that Mr Rawlings would have sought a better deal on the open market as he now suggests.

16. There is no financial loss as such as Mr Rawlings’ fund can only support either a level pension of £597.30 or the escalating pension that he is currently receiving.  To be put back in the position that he would have been in, Mr Rawlings should have his pension in payment re-arranged into a level pension. 
17. I uphold this part of the complaint.  In addition I accept that the costs of £346.85 claimed were incurred as a necessary part of Mr Rawlings application and make a suitable direction below.  
DIRECTIONS

18. Within 28 days Sun Life Financial should arrange for Mr Rawlings to be paid a level pension of £597.30 backdated to the commencement date of that pension.

19. Also within 28 days Sun Life Financial should, subject to sight of the bill, reimburse the IFA’s fees incurred by Mr Rawlings amounting to £346.85 (inc.VAT)

DAVID LAVERICK

Pensions Ombudsman

25 August 2004
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