N00104


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D Knott

Fund
:
The ICI Pension Fund

Trustee
:
ICI Pensions Trustee Limited

MATTERS FOR DETERMINATION 

1. Mr Knott has been receiving increases to the Guaranteed Minimum Pension (GMP) element of his pension at 7% p.a.  since his retirement.  In November 2002 the Trustee applied instead an increase of 1.5% across the whole of Mr Knott’s pension.  The Trustee asserts the increase to the GMP was discretionary.  Mr Knott feels he should receive a higher increase.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. Rule 32A provides,

“Pension Increases

(A) The Trustees shall make annual reviews of pensions in payment and with the approval of the Actuary and subject to the consent in writing of the Company may from time to time on the occasion of such annual review or at any other time increase either pensions already in course of payment or deferred pensions or both …

(B) Without prejudice to the generality of paragraph (A) of this Rule, all pension in course of payment… and deferred pensions under Rule 34 will be increased on 1st November 1990 and on 1st November each year thereafter by the lesser of 5.0 per centum and the percentage increase in the Retail Price Index as published by the Central Statistics Office in the Monthly Digest of Statistics in respect of the month ended 31st July immediately prior to the 1st November in question over the level of such Index as so published in respect of the month ended 31st July in the previous year PROVIDED THAT:-

(a) any increases awarded under this paragraph shall be calculated:

(i) on the pension remaining to be paid after the exercise (if any) of the option to commute pension entitlement under Rule 31A, and

(ii) on so much of the pension as exceeds any guaranteed minimum pension payable under Rule 59;

(b) …

(c) this paragraph shall not apply to:

(i) the part of any supplementary pensions which are payable under Rule 20 which represents that part of the “State Pension Element” defined in Rule 13(C) which is earned by the Member in respect of Pensionable Service before 6th April 1997 or the part of any supplementary pensions which the Trustees and the Company have decided shall be payable to a Pensioner being a former Deferred Pension Member which is attributable to Pensionable Service before 6th April 1997, or …”

4. Rule 59 provides,

“Guaranteed Minimum Pension (GMP)

(A) For the purposes of the Contracting-out Rules the terms “Guaranteed Minimum Pension” and “Pensionable Age” shall have the meaning set out in the 1975 Act.

(B) Notwithstanding anything to the contrary contained in the Rules the pension benefit payable under the Rules of the Fund to a Member shall to the extent required by paragraph (D) below not be less than the aggregate of:-

(i) the Guaranteed Minimum Pension (if any) applicable to him;

(ii) the equivalent pension benefit (if any) …

(C) …

(D) If a Member has a guaranteed minimum calculated pursuant to paragraph (B) above in relation to the pension benefit payable to him under the Rules of the Fund:-

(i) he shall be entitled to receive from the Fund from Pensionable Age a pension for the remainder of his lifetime at a rate equivalent to a weekly rate of not less that the guaranteed minimum

(ii) …

(E) The application of paragraph (D) may be postponed from Pensionable Age for any period for which he continues to be in employment after attaining Pensionable Age…

(F) …

(G) …

(H) The guaranteed minimum pension referred to in Rule 59 shall, in so far as it is attributable to earnings in the tax years from and including 1988/89 be increased in accordance with the requirements of Section 37A of the 1975 Act and to the extent of any orders made thereunder.”

5. Rule 60 provides,

“Revaluation

The Trustees shall operate one of the following provisions (a) (b) and (c) set out below as the Company shall in its absolute discretion determine from time to time and notify to the Trustees and to the Occupational Pensions Board:-

(a) …

(b) If any Member ceases to be in contracted-out Employment by reference to the Fund before Pensionable Age the guaranteed minimum in respect of him pursuant to Rule 59(D) at Pensionable Age or at previous death will be calculated on the basis that the Guaranteed Minimum Pension which has accrued up to cessation will be increased for each tax year after that in which contracted-our Employment ceases, up to and including the last complete tax year before Pensionable Age or previous death by such rate as regulations, made under the 1975 Act, specify as being relevant to the date of cessation.

(c) …”

The Definition of ‘Guaranteed Minimum Pension’ and ‘Pensionable Age’

6. The Fund Rules refer to definitions in the ‘1975 Act’ meaning The Social Security Pensions Act 1975.  The 1975 Act has since been amended and in part repealed.  The definitions are now to be found in The Pension Schemes Act 1993 and The Pensions Act 1995.

7. Section 8 of The Pension Schemes Act 1993 covers the ‘Meaning of “contracted-out employment”, “guaranteed minimum pension” and “minimum payment”.  “Guaranteed minimum pension” is defined as,

“any pension which is provided by an occupational pension scheme in accordance with the requirements of sections 13 and 17 to the extent to which its weekly rate is equal to the earner’s… guaranteed minimum as determined for the purposes of those sections…”

8. Section 17 deals with widows/widowers’ guaranteed minimum pensions.  Section 13 provides,

“Minimum pension for earners

(1) Subject to the provisions of this Part, the scheme must –

(a) provide for the earner to be entitled to a pension under the scheme if he attains pensionable age; and

(b) contain a rule to the effect that the weekly rate of the pension will not be less than his guaranteed minimum (if any) under sections 14 to 16

(2) …

(3) Subject to subsection (4) [postponement], the scheme must provide for the pension to commence on the date on which the earner attains pensionable age and to continue for his life…”

9. Sections 14 to 16 set out the method by which the guaranteed minimum is calculated by reference to the member’s earnings factors.

10. The definition of ‘pensionable age’ is to be found in paragraph 1 of Schedule 4 to The Pensions Act 1995, which states that,

“a man attains pensionable age when he attains the age of 65 years.”

‘Anti-franking’ Requirements

11. The so-called ‘anti-franking’ requirements are set out in Chapter III of The Pension Schemes Act 1993.  Section 87 provides,

“General protection principle

(1) This subsection applies where –

(a) there is an interval between –

(i) the date on which an earner ceases to be in employment which is contracted-out by reference to an occupational pension scheme which is not a money purchase contracted-out scheme (“the cessation date”); and

(ii) the date on which his guaranteed minimum pension under that scheme commences (“the commencement of payment date”);

(b) the relevant sum exceeds his guaranteed minimum on the day after the cessation date; and

(c) on the commencement of payment date or at any time after it his guaranteed minimum pension under the scheme exceeds the amount of his guaranteed minimum under it on the day after the cessation date.

(2) …

(3) Where subsection (1) or (2) applies, the weekly rate of the pension payable to the member at any time when that pension is required to be paid… shall be an amount not less –

(a) in a case where by virtue of section 73(2)(b) a pension is provided by way of a complete substitute for a short service benefit…, than the weekly rate of that pension; and

(b) in any other case, than the relevant aggregate.”

12. Subsequent sections in Chapter III define the ‘relevant sum’ and the ‘relevant aggregate’.

13. Section 73 of The Pension Schemes Act 1993 deals with the form a short service benefit may take.  It requires the short service benefit (otherwise known as a deferred benefit) to be paid directly out of the resources of the scheme or assured to the member by other means.  Subsection (2) allows for the trustees of the scheme to provide alternatives to the short service benefit.  Subsection 73(2)(b) (see above) refers to ‘such alternatives to short service benefit as may be prescribed’.  The prescribed alternatives are to be found in The Occupational Pension Schemes (Preservation of Benefit) Regulations 1991 (the Preservation Regulations).

14. Regulations 8 to 10 of the Preservation Regulations set out the alternatives to the short service benefit which trustees are allowed to provide.  Regulation 8 provides,

“Early retirement or deferred retirement

(1) The scheme may provide benefits that are different from those required to constitute short service benefit as regards amount, recipient and the time at which they are payable.  The benefits must, however, include a benefit that is payable to the member.

(2) The member’s benefit must not be payable before normal pension age except in the circumstances referred to in regulation 5.

(3) …

(4) Any scheme rule that allows the alternative described in this regulation must require the trustees or managers of the scheme to be reasonably satisfied that, when the member’s benefit becomes payable, the total value of the benefits to be provided under this regulation is at least equal to the amount described in regulation 11.”

15. Regulation 11 refers, via section 94(2) of The Pension Schemes Act 1993, to the preservation requirements of Chapters I, II and III of Part IV of that Act.  Chapter I covers ‘Preservation of Benefit Under Occupational Schemes’ and Chapter II covers ‘Revaluation of Accrued Benefits (Excluding Guaranteed Minimum Pensions)’.

Pensions Increases

16. Chapter II of Part IV of The Pension Schemes Act 1993 concerns revaluation of accrued benefits but specifically excludes benefits substituted under section 73(2)(b).  The Pensions Act 1995 provided for limited mandatory increases to pensions in payment but this applies to pensions accruing after April 1997.

17. Guaranteed Minimum Pensions (GMPs) are subject to increase both before and after they become payable.  The Occupational Pension Schemes (Contracting-out) Regulations 1996 cover the revaluation of a GMP before it becomes payable.  Regulation 62 provides,

Fixed rate revaluation of guaranteed minimum pensions for early leavers

(1) This regulation applies to a case where a scheme provides… for the earnings factors of an earner whose service in contracted-out employment by reference to the scheme is terminated before he attains pensionable age to be determined by reference to the last order that comes into force under section 148 of the Administration Act before the end of the tax year in which his service is terminated.

(2) …in a case to which this regulation applies, the prescribed percentage… is…

(a) …

(b) …

(c) where that period of service terminated on or after 6th April 1993 but before 6th April 1997, 7 per cent.  compound;…”

18. The provision for increases to GMPs once in payment is to be found in The Pension Schemes Act 1993.  Section 109 provides,

“Annual increase of guaranteed minimum pensions

(1) The Secretary of State shall in each tax year review the general level of prices in Great Britain for the period of 12 months commencing at the end of the period last reviewed under this section.

(2) Where it appears to the Secretary of State that that level has increased at the end of the period under review, he shall lay before Parliament the draft of an order specifying a percentage by which there is to be an increase of the rate of that part of guaranteed minimum pensions which is attributable to earnings factors for the tax years in the relevant period for –

(a) earners who have attained pensionable age; and

(b) widows and widowers.

(3) The percentage shall be –

(a) the percentage by which that level has increased at the end of the period under review; or

(b) 3 per cent.,

whichever is less.

(3A) The relevant period is the period –

(a) beginning with the tax year 1988-89, and

(b) ending with the last tax year that begins before the principal appointed date for the purposes of Part III of the Pensions Act 1995 [6 April 1997]…”

Booklet

19. The July 1995 members’ booklet stated,

“Will the pension increase in payment?

Pensions after commutation, but excluding GMPs and the State Pensions Element are guaranteed to increase by 5% per year, or the change in the Retail Prices Index (RPI) if lower.  This guarantee applies to the pension remaining after any exchange for cash.  However, the Company may make additional increases from time to time (see back page article for details of past increases).

· GMPs (Guaranteed Minimum Pensions) are increased as required by Government Regulations.

· The Supplementary Pension (State Pension Element), if any, payable to State Retirement Age, is not increased.”

Background

20. Mr Knott retired on the grounds of redundancy on 31 December 1995.  The notes accompanying Mr Knott’s notification of retirement benefits stated that his pension would be reviewed every year.  They also stated that pensions were ‘guaranteed to increase by 5% or RPI if lower subject to overriding statutory requirements’.

21. Following the 1996 pension review, Mr Knott received a letter notifying him of the amount of the pensions increase.  The pension in excess of the GMP was increased by 2.2% (1.834% for Mr Knott because his pension did not commence until December 1995).  The letter stated,

“GMP pre 1988

The Guaranteed Minimum Pension (GMP) is the amount of pension the Fund has to guarantee to those with service after 6 April 1978 which was contracted-out of the State Earnings Related Pension Scheme (SERPS).  It is equivalent to the pension you would have earned in the State Scheme had you not been contracted-out of SERPS.

GMPs are subject to Government Regulations

If you have not reached State Retirement Age by 6 April 1997 the Fund is required to increase your GMP in respect of contracted-out service before 6 April 1988 by the amount shown in the enclosed letter [7% for Mr Knott].

If you… have attained State Retirement Age by 6 April 1997 this part of your GMP will be eligible for an increase in April each year calculated on the change in the Retail Prices Index.  The increase will be calculated by the Government and added to your State Pension next April.

GMP post 1988

If you have not reached State Retirement Age by 6 April 1997, the Fund is required to increase your GMP in respect of contracted-out service after 6 April 1988 by the amount shown in the enclosed letter [7% for Mr Knott].

If you… have attained State Retirement Age by 6 April 1997 this part of your GMP will be eligible for an increase in April each year calculated on the change in the Retail Prices Index.  The amount of the increase up to a maximum of 3% will be paid by the Fund and the balance of the increase, if any, will be added to your State Pension by the Government.  Any such increase to the GMP which is paid by the Fund will be notified to you by means of a Pension Payment Advice next April.”

22. Similarly worded notifications were sent to Mr Knott from 1997 to 2001.  In October 2002 the Membership Secretary wrote to all pensioners notifying them that the pensions increase would be 1.5% in line with inflation.  The letter also informed pensioners of a change to the way the pensions increase had been calculated and would be calculated in the future for pensioners who had not reached the age at which their GMP was payable.  Pensioners were informed,

“Past practice has been to increase the guaranteed minimum pension element at a fixed rate which is currently higher than inflation.  The rest of the pension is increased in line with inflation (up to a maximum of 5% each year).  In fact the rules of the Fund require only that the whole pension should increase in line with inflation (with a maximum of 5%) – the past practice with regard to the guaranteed minimum pension element has been a discretionary additional increase for pensioners under 65 (for men) or 60 (for women).  The Company has now decided that it is no longer willing to agree to this discretionary increase and in future, therefore, the calculation will follow the Fund rules.

This will mean a lower rate of increase than in the past on your guaranteed minimum pension element.  The new method of calculating pension increases will apply to all increases due from 1st November 2002 onwards.

I stress that the change has no impact on the practice of calculating pension increases based on the level of pension before commutation: this is unchanged.

The trustees have confirmed with independent legal advice that the Company’s understanding of the Fund rules on this issue is correct.

The government’s rules regarding guaranteed minimum pensions mean that when you reach age 65 (for men) or age 60 (for women), your total pension at that time will be compared with the guaranteed minimum pension.  If your total pension from the Fund is below the guaranteed minimum, your pension will be increased to the level of the guaranteed minimum at that date.  However, in practice this is unlikely to affect many members.”

23. Mr Knott wrote to the Trustee asking them to reinstate the 7% increase to his GMP.  He said that all his financial calculations had been based on this level of GMP increase.  Mr Knott said that, once his pension was in payment, the practice of increasing the GMP had been established and should not be changed.  He asked for a copy of the Fund rules and indicated his intention to bring a complaint to me.  Mr Knott said that, should I agree that the Trustee could interpret the rules in this way, he considered that there was a case for challenging the company on the basis of terms of service and custom and practice.  Mr Knott referred to previous documentation, which, he said, had specified the terms of the pension and quoted from the information pack issued to him.  This, he said, stated that the GMP would be ‘increased as required under the social security act as advised to you at the time you leave the company’s employment’.  Mr Knott considered that this did not allow any subsequent changes to the GMP increases.

24. The Trustee informed Mr Knott that, because ICI were no longer willing to agree to provide the fixed rate of increase to the notional GMP, they would not be able to reinstate the increase as he had requested.  The Trustee explained that, prior to age 65, Mr Knott’s GMP was a notional figure and there were no Fund or Government requirements to increase the notional GMP prior to age 65.  They said that, at age 65, the Fund pension must be at least equal to the GMP, which became real at that stage.  The Trustee said that previous increases to the notional GMP had been granted under Rule 32A.  These increases had been discretionary and required the written consent of ICI.  The Trustee provided Mr Knott with a copy of Rule 32A.

25. Mr Knott referred the Trustee to the notes accompanying the annual pension review statements and the fact the amount of increase applicable to his GMP had been shown as 7%.  Mr Knott said that, not only had he been given the expectation that the increase would be 7%, the Trustee also appeared to believe it was a requirement.  He went on to say that, whatever they may have found in the Trust Deed and Rules to change the calculation, it was contrary to the pension promise made to him.  Mr Knott invoked the Internal Dispute Resolution (IDR) procedure.

26. At Stage One of IDR, the Appointed Person did not uphold Mr Knott’s complaint and confirmed that the pensions increase was in accordance with the Fund Rules and the statutory requirements.  Mr Knott was provided with details of the legal advice given to the Trustee regarding increases to GMPs.  This advice stated that the obligation to provide the GMP did not arise until state pension age and prior to that it was a notional figure only.  This notional figure had to be increased each year by 7% but only to provide the figure for comparison at age 65.

27. Mr Knott appealed against the decision not to uphold his complaint.  He said that the change to the calculation of pensions increases should only apply to new retirees.  Mr Knott calculated that the cumulative ‘loss’ would give rise to a difference in pension at age 65 of £2,990 p.a.  He said to purchase a joint life annuity with RPI increases would cost £60,000.  Mr Knott also said that he had taken out a level annuity on his retirement to maximise his income because he thought the increase on his GMP would compensate for the gradual loss in value of his annuity.  At the request of the Trustee, Mr Knott provided details of the annuity he purchased in January 1996.  Mr Knott’s fund of £22,731.09 secured a level, single life annuity of £2,001.39 p.a.

28. Mr Knott also sent the Trustee a copy of sections 87 and 92 of The Pension Schemes Act 1993, which he said were relevant.. Mr Knott said that, if the ICI element of his pension was reduced at age 65 to compensate for the increase in his GMP, such reduction would fall foul of the anti-franking requirements of The Pension Schemes Act 1993.

29. In response to Mr Knott’s Stage Two appeal the Trustee provided an explanation from their legal advisers about the relevant legislation.  The Trustee also obtained advice from the Fund Actuary about Mr Knott’s claim for detrimental reliance in the purchase of his annuity.  The Trustee said that the Actuary had calculated that, because inflation since 1996 had been substantially lower than expected, Mr Knott had benefited from purchasing a level annuity.

30. The Trustee has pointed put that at the date of Mr Knott’s retirement he would not have been in receipt of a pension review statement and could not have relied on this in purchasing his level annuity.

The Trustees’ legal advice

31. A short service benefit (or deferred benefit) has to be revalued from the date the member leaves to normal pension age.  The deferred pension in excess of the GMP has to be increased by the increase in the Retail Prices Index (RPI) or 5% p.a., whichever was the higher.  The GMP has to be increased (in Mr Knott’s case) by 7%.  Sections 87(1) and 87(3)(b) of The Pension Schemes Act 1993 prevent the increase in the GMP from eroding the rest of the deferred pension.  A scheme can provide a number of alternatives to the deferred pension, including early retirement after age 50 (Regulations 8(1) and 8(2) of The Occupational Pension Schemes (Preservation of Benefit) Regulation 1991).  Mr Knott’s benefits are classed as a substitute for a short service benefit and section 87(3)(a) of The Pension Schemes Act 1993 make it clear that the anti-franking rules do not apply.

The Actuary’s advice

32. Implied inflation when Mr Knott retired was around 4% p.a.  The current (July 2003) implied inflation is around 2.5%.  The estimated amount of level pension secured by £1,000 in December 1995 is £81.90 p.a., compared with an index linked pension of £50.63 p.a.  (both with a 50% contingent widow’s pension).  Assuming increases of 4% p.a., the index-linked annuity would equal the level annuity after 12 years and the total amount of pension paid under an index-linked annuity would equal that under a level annuity after 23 years.

33. The actual price inflation between 31 December 1995 and 31 December 2002 was 18% (compared to 32%, if inflation had been 4% p.a.).  Assuming future inflation at 2.5% p.a., the index-linked annuity would equal the level annuity after 19 years and the total amount of pension paid under the index-linked annuity would equal that under the level annuity after 37 years.

34. The Actuary concluded that purchasing an index-linked annuity would not have been to Mr Knott’s advantage but said it would depend on the level of future price inflation.

Mr Knott’s Claim for Detrimental Reliance

35. According to Mr Knott, because of a history of dementia and Alzheimer’s disease in his family, he had considered purchasing insurance to protect his wife should he need care later in life.  Mr Knott says he decided to ‘self-insure’ based on his expected income.  He says he considered that the pension increases to his GMP ahead of inflation made self insurance a feasible proposition.  Mr Knott considers that the reduction in expected pension from the Fund at age 65 will make a ‘significant and critical difference’ to his wife’s income should he need to go into care.  He says he considers this self insurance to be just as much a financial commitment as if he had decided to purchase insurance for this event.

36. Mr Knott says that he estimates that the cost of nursing home care would consume 75% - 80% of his and his wife’s joint income from his late sixties.  He says that the extra income from the GMP then becomes 4 to 5 times more significant and could well be the determining factor in whether his wife could remain in their present home.  Mr Knott says that he has looked into insuring for such care but that it is not easy for him to get cover with his family history.  He says that his financial adviser has obtained a quote from Bupa of £172.07 per month to provide £1,500 benefit per month.  Mr Knott says that this quote was obtained without disclosing his family history.

37. In addition, Mr Knott says he invested in his son’s business as an unpaid director and providing a capital injection and support allowance.  He says that no income is expected from the business for some time and that part of the consideration in setting up the business was his ability to support his son based on his expectations of future income.  Mr Knott also says that his philosophy has been to make the best of his resources for a good quality of life based on expected future income.  He says that his expenditure and lifestyle in the last few years has been in excess of his income and he has used up some of his capital.  Mr Knott says that the double effect of reduced income and the possible need for insurance materially affects his ability to finance his espoused philosophy of enjoying his present standard of living while I am capable of enjoying it.  He also says that the reduction to his capital has reduced his ability to generate income.

38. Mr Knott says that, although he did not receive a pension review statement prior to his retirement, he was aware of the level of GMP increases from discussions with colleagues who had retired early.  Mr Knott says that he had no reason to suppose that the pension terms applied to colleagues would not apply to him.  He says he was seconded to the personnel department prior to his retirement and saw statements of pensions for colleagues who were in similar circumstances but who were made redundant before him.  According to Mr Knott, the practice of fixed GMP increases was well known and expected ‘at levels specified by the Government at the time’.  He believes that the Scheme booklet (see paragraph 19) substantiates his point.  Mr Knott says that, in excluding GMPs and SPE from the RPI or 5% increases, there is clearly a different treatment for GMP increases; stated to be increases as required by Government regulations.  Mr Knott says that, since all pension review statements up to 2001 included this element, neither he nor the personnel managers would suppose it could become discretionary.  Mr Knott is of the opinion that the Trustee also believed this and that the view changed when they were seeking ways of reducing the cost of pensions.

CONCLUSIONS

39. There are essentially two issues to be determined;

· Is there a requirement for the Trustee to increase that part of Mr Knott’s pension in payment which represents his GMP by 7% p.a.  until he reaches age 65,

· Was the information provided for Mr Knott regarding his GMP misleading and did he rely on this information to his detriment.

40. The GMP essentially replaces the state earnings-related pension the member would otherwise be entitled to but for having contracted-out of SERPS.  Logically, one might expect that this pension would not be required to be paid until the date on which the alternative state pension would be paid.  This is confirmed by the relevant legislation, which requires the scheme to provide the pension at ‘pensionable age’.  ‘Pensionable age’ is defined as age 65 for a man.  Thus Mr Knott’s GMP is not actually required to be paid until he reaches age 65.  At that age the pension he receives from the Fund must be not less than the GMP.  The statutory requirements do not prevent the Fund from paying a pension earlier than the pensionable age but I agree that, prior to that date, the GMP is a notional figure.

41. The relevant legislation requires an early leaver’s GMP to be re-valued between the date he leaves contracted-out employment and the date of payment.  In Mr Knott’s case, the required rate of revaluation is 7% p.a.  because of the date on which he left the Fund.  Thus his GMP at ‘pensionable age’ will be higher than it was when he left contracted-out employment.

42. Previously it had been quite common for schemes to provide for the increase in a member’s GMP out of any excess short service benefit, ie deferred benefit, over the GMP provided by the scheme.  Such a process is known as ‘franking’ the cost.  This is now prevented by the anti-franking requirements of Chapter III of Part IV of The Pension Schemes Act 1993 (see paragraph 11).  The aim of these requirements is to preserve those benefits in excess of the GMP by not allowing them to be eroded to finance the cost of the GMP revaluation.

43. Thus, sections 87 and 88 of The Pension Schemes Act 1993 provide for the pension payable to an early leaver at pensionable age to be not less than his short service benefit at the date his contracted-out employment ceased plus the increase in his GMP in the interim.  Section 87(3)(a) provides that the pension payable to the member, when his GMP is required to be paid, where a alternative has been provided by way of a complete substitute for his short service benefit, should be not less than the weekly rate of that pension.  An early retirement pension, such as Mr Knott is receiving, is one of the prescribed alternatives to his short service benefit.  Thus the relevant aggregate outlined in section 87(4) of The Pension Schemes Act 1993 does not apply to Mr Knott.

44. I find therefore that the Trustee is not required to pay Mr Knott his revalued GMP before state pension age (65).  They must compare the pension in payment with his GMP at state pension age to ensure that the pension he is receiving is not less than the GMP at that date.

45. Mr Knott retired before April 1997 and consequently he falls outside the scope of the limited statutory increases to pensions in payment.  His pension therefore falls to be increased as provided for under the Fund Rules, ie under Rule 32A (see paragraph 3).  Rule 32A(B) provides the minimum mandatory increase under the Rules and this is the annual increase in the RPI up to a maximum of 5% p.a.  Rule 32A(A) allows the Trustee to pay a higher increase if approved by the Actuary and consented to in writing by the Company.  In the absence of such written consent, the Trustee may only pay such increase as provided for under Rule 32A(B).

46. I move on therefore to consider the information about pensions increases which was provided to Mr Knott.  The wording of the pension review statement implies that there is a requirement to pay an increase of 7% p.a.  on that part of Mr Knott’s pension which represents his GMP.  The Fund booklet (see paragraph 19), however, does not contain the same implication.  I do not disagree with Mr Knott’s suggestion that the booklet, by excluding the GMP from the RPI or 5% increase, indicates that the GMP will be treated differently.  However, the booklet clearly states that the GMP will be increased as required by Government regulations not that there is a fixed 7% increase.  Mr Knott had not been provided with a pension review statement prior to his retirement or the purchase of his level annuity.  It is arguable how much reliance he could reasonably have placed on statements provided for his colleagues.

47. I have considered whether Mr Knott has established that any reliance he placed on the implication that the GMP element of his pension would be increased by 7% p.a.  up to age 65 has been to his detriment.  In view of the actuarial advice, it is difficult to see that his decision to purchase a level annuity rather than an index-linked one has been to his detriment.  I am conscious that such an evaluation is dependent upon the future rate of inflation but the assumptions made by the Fund’s Actuary do not appear, to me, to be unreasonable.  Thus, even if Mr Knott relied on statements provided for his colleagues in making his decision regarding the type of annuity he would purchase, he has not shown that his reliance has necessarily been to his detriment.

48. Mr Knott says that the reduction in the expected amount of income will make a significant and critical difference to his wife’s income should he need to be provided with care at some stage in the future.  However, based on an assumption of pension increases of 2.5% p.a.  up to age 65, he would still receive approximately 93% of his expected income, ie £33,663 instead of £36,251.  This is because the proportion of Mr Knott’s pension which is represented by his GMP is actually quite small (£4,301.44 or 16% of his pre-commutation pension at November 2001).  Of course I accept that there may always be a point at which a decision may need to be made as to whether his wife could afford to stay in their present home if a large part of their income is taken up by the cost of care in a nursing home.  But I am not persuaded that had Mr Knott been made aware earlier of the true position that he would have made different arrangements.  

49. Mr Knott refers to a decision not to purchase some form of insurance against his requiring care in his later years.  He says he decided to ‘self-insure’ instead.  By this I take him to mean that he considered that his pension at age 65 (with the expected increases) would be sufficient to meet anticipated expenditure but that, had he known it would be less, he would have taken out some form of insurance to provide additional income/lump sum if he needed care.  Mr Knott’s comments on the cost and difficulty of obtaining such insurance do little to persuade me as to the likelihood of his undertaking this expenditure, either now or at an earlier stage.

50. Mr Knott has also mentioned an investment in his son’s business, which he says he decided to make because of his expectations of future income.  He explains that no income is expected from the business for some time.  However, I do not take him to mean that the business is never likely to provide income just that, as is usual with new businesses, it will be a while before it does.  Mr Knott is still a little while off his 65th birthday and, because the pension increases are compound the reduction in his annual pension in the early years will be less noticeable.  For example, on the basis of a 2% increase the difference in 2002 would be around £230 p.a., £450 p.a.  in 2003, and increasing to around £1,200 p.a.  in 2006.  The difference increases further towards Mr Knott’s 65th birthday but by then he might reasonably expect some return for his investment.  This does not lead me to think that Mr Knott would have decided not to invest in his son’s business if he had thought that his pension increases would be lower.

51. Finally, Mr Knott has explained that his lifestyle over the past few years has led him to spend more than his income, thereby using his capital resources.  He has not been specific about the nature of his spending but says his philosophy was to provide a good quality of life based on expected future income.  The difference in Mr Knott’s expected future income is not so great as to persuade me that he would have made significant changes to his lifestyle had he not been expecting increases on the GMP of 7% p.a.  up to age 65.  My view is reinforced by the emphasis Mr Knott places on this ‘espoused philosophy’ of enjoying his present standard of living while he is capable of doing so.

52. Thus, whilst I accept that the pension review statements could be described as misleading, I do not accept either that Mr Knott could reasonably have relied on them (bearing in mind that the statements were not sent to him prior to his retirement) or that any such reliance has been detrimental to him.  

53. I do not find that there has been any injustice to Mr Knott and I do not uphold his complaint.
DAVID LAVERICK

Pensions Ombudsman

11 March 2004
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