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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr D Meredith 

Scheme
:
Teachers' Pension Scheme (the Scheme)

Respondents
:
Wrexham County Borough Council (the Employer)

MATTERS FOR DETERMINATION 

1. Mr Meredith says that the Employer provided an incorrect estimate of early retirement benefits on which he then relied to his financial detriment.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LEGISLATIVE BACKGROUND

Teachers’ Pension Regulations 1997 SI 3001 (the Regulations)

Average Salary

E31
(1) Subject to paragraph (11), a person’s average salary-

(a) where the material part of his average salary service is one year or more, is his full salary for the best consecutive 365 days of that part and

(b) in any other case, is the average annual rate of his full salary for that part.

(2) In determining, for the purposes of paragraph (1), what are the best consecutive 365 days of the material part of the person’s average salary service, days on which the person is not in pensionable employment are disregarded.

(3) Average salary comprises-

(a) any period spent by the person in pensionable employment,

(b) any period counting as reckonable service by virtue of regulation D4 (current period for which additional contributions have been paid), and

(c) any period of comparable British service which began before 1 April 1974 and has not been followed by a period of pensionable employment and for which a transfer value has been accepted.

(4) The material part of a person’s average salary service is-

(a) where the person has less than three years of such service, the whole of it, or

(b) in any other case, the last three years of it.

(11) Subject to paragraph (12), where at any time during the material part of a person’s average salary service a person has received an increase in his contributable salary such that-


((B/A) –1 X100 – C – 10


is greater than zero where-

A is the person’s salary before the increase (or, in a case where the person has previously received an increase in salary such as is mentioned in this paragraph but no election under regulation G8 is made, the salary which the person is treated as receiving in accordance with the provision of this paragraph),


B is the person’s salary after the increase, and


C is the standard increase of salary (expressed as a percentage),


The person is treated as having received an increase in his contributable salary such that his salary after the increase is 


A (1 + ((C +10)/100)


Unless his employer makes an election under regulation G8 (3) and pays the additional contribution referred to in that regulation.

G8 Employers’ additional contributions

(3) An election under this paragraph is an election to pay an additional contribution of A-B-C where-


A is the actuarial value of the retirement benefits, to which the person would be entitled calculated by reference to the salary he received,


B is the actuarial value of the retirement benefit to which the person would be entitled if he was treated as receiving the increase in his contributable salary referred to in regulation E31 (11), and


C is the aggregate of contributions, which would be repaid under regulation H8 if no election had been made.

MATERIAL FACTS

3. Between 1 September 1998 and 31 December 1999 Mr Meredith was appointed to the post of Acting Headteacher, the Headteacher being seconded elsewhere.  He received a salary commensurate with that post.   Mr Meredith says that his working relationship with the Headteacher, before and after the secondment, was excellent.  When Mr Meredith’s temporary position as Acting Headteacher ceased, at the end of 1999 he reverted to being a Deputy Headteacher at a salary of £37,554.

4. In 2000, he requested early retirement estimates from the Employer and was provided with two ‘Estimates of Benefits Payable’ in approximately April or May of that year.  The Employer is permitted to provide such estimates and has access for that purpose to scheme information and records.  The first estimate assumed retirement on 31 August 2000 and the second assumed retirement on his 60th birthday on 31 October 2000 (the second estimate).  The second estimate stated the following:

“Estimate

Reckonable Salary

1.1.99 to 31.8.99 X £48,114 X 8 months
= £32,076

1.9.99 to 31.12.99 X £48,498 X 4 months
= £16,166







= £48,242 

pension
= £48,242 X 38 yrs service
= £22,914.95





80

lump sum
= £68,744.85”

5. On 10 September 2000, Mr Meredith informed the Employer that he planned to retire.  He then completed the pension form for TPA, dated 20 November 2000 with a resignation date of 31 December 2000.

6. He says he retired in December 2000 to take advantage of the enhanced pension that he was informed he would receive following his tenure as Acting Headteacher,  timing being such as ensure that the salary was counted within the three-year period from September 1998.  He says he submitted all the necessary forms to the personnel department in good time for them to appoint a successor.  

7. During a telephone conversation held with TP on 15 January 2001 he became aware that the second estimate was incorrect. 

8. The average salary figure used in the second estimate had not been restricted in accordance with the 10% rule under Regulation E31 (11) of the Regulations (Regulation E31 (11)).  

9. Regulation E31 (11) which came into force on 3 February 1998 states that any increase in salary which is more than 10% above the standard increase cannot be used in the calculation of benefits unless the employer elects to pay an additional contribution to the scheme equivalent to the actuarial value of the increased benefits.   

10. The benefits that Mr Meredith received on retirement comprised a lump sum of £61,173 and a pension of £20,334 per annum. These were based on a reference salary of  £43,705.  The reference salary was calculated as follows:

From
To 
Salary

1.1.1999
31.3.1999
£38,507

1.4.1999
31.8.1999
£43,705

1.9.1999

Salary of Reference
31.12.1999
£43,705

£43,705

43,705

11. Mr Meredith states that on receiving details of his benefits he immediately contacted TP whom, he says apologised for the error. 

12. Mr Meredith complained through the Scheme’s internal disputes resolution (IDR) procedures. The Employer, in his support, contended that no decision was ever taken in respect of the salary in his post of Deputy Headteacher; rather he was simply appointed to another post.  It was also argued that had he been appointed to another LEA as a headteacher his reckonable salary would not have been affected by rule E31 (11) and that this was inconsistent.

13. At stage two of the IDR procedures the Department for Education and Employment responded to the Employer as follows:

“You should be aware that the reasons for any excessive pay increase is irrelevant in relation to the regulation.  Where a teacher receives over and above the standard rate plus 10% in their final average salary period the scheme automatically ‘caps’ any benefits payable.  It is then up to the employer, if they wish, to pay the additional costs for the benefit to be met in full.”

14. Mr Meredith’s employer has not paid those additional costs.

Mr Meredith’s submissions 

15. The position of Acting Headteacher arose through the Headteacher being on secondment.  The original appointment was made on the basis that it would be for twelve months but that was extended for a further 6 months making 18 months in all.  It was only during his tenure as Acting Headteacher that he became aware of a possible pension enhancement as a result of his higher salary and thus began to think about early retirement.

16. He arranged an interview with the Director of Education and Personnel at which he was provided with the second estimate.  He says that his decision to retire after reaching his 60th birthday but before 31 December 2001 was made as a result of receiving this estimate.

17. Had he not been appointed to the position of Acting Headteacher and the enhanced pension had not been a deciding factor he would have continued in post as Deputy Headteacher beyond December 2000.

18. Having retired, he did not later apply for any positions as Deputy Headteacher, believing that he would not have been considered in view being over 60 at the time.

The Employer’s submissions

19. The Employer as the Local Education Authority opposes the allegations made.

20. The Employer can provide only estimates of pension benefits and the employee is always informed that the final calculations are the responsibility of TP.  Teachers are also aware that such estimates provided by the Authority could be verified with the TPA.  Mr Meredith was aware that the figures provided were only estimates and could not be relied upon without further verification from TP. 

21. The Employer contends that Regulation E31 (11) was applied unfairly and too rigidly.  This was strengthened by the knowledge that had Mr Meredith moved to another LEA as Headteacher, his pension would have been calculated on the higher salary rate.  This highlights an inconsistency of approach and that the crucial issue should be simply whether a change of job is affected by the regulation.

22. Whilst a retrospective election is possible, TP has estimated that an amount including interest of £63,333.71 would be necessary and the Employer is not in a position and considers it not appropriate to make such a payment. 

23. Mr Meredith’s dispute should be with the Teachers’ Pensions Agency (TPA) and not with the Employer. 

24. Mr Meredith is under a duty to mitigate any loss he has suffered.  Whilst it is understandable (and very likely) that a retired teacher will supplement his income with casual appointments, Mr Meredith’s additional work (and income) has been far in excess of any loss he might have suffered after the date on which he decided to retire (based on the higher figures).  Account needs to be taken of this.  

25. Mr Meredith retired on 31 December 2000 and was re-employed by the Employer as a supply teacher from 1 March 2001 to 24 November 2002 when he took on a contract as well as doing supply work.  Both ended on 31 August 2003.  Total earnings in this period amounted to £20,097.31. 

26. It is the Authority’s contention that relief should be given against any loss (which is not admitted) in respect of income that would not otherwise have been earned in retirement.

CONCLUSIONS

27. Regulation E31 (11) has the effect of capping any benefits payable where a teacher receives a salary over and above the standard rate plus 10% in the period over which his final average salary is calculated.  Mr Meredith’s Employer did not elect to make an additional payment under the Regulations and as result Mr Meredith’s average salary for pension purposes was capped in accordance with the Regulation.

28. The Employer is mistaken in thinking that Mr Meredith’s dispute should be with the TPA. While Mr Meredith may be aggrieved at the way the Regulation operates that is not a matter for which TPA are responsible.

29. What the Employer seems to be failing to address is the fact that it provided Mr Meredith with an incorrect estimate of the benefits he would receive should he choose to retire. That was maladministration. 

30. Mr Meredith has said that had he not been misinformed he would have continued in employment until 65. He says it was purely as a result of realising that it might be to his benefit to be able to have his increased salary as a Acting Headteacher count in the calculation of his pension that he explored the possibility of retiring earlier. After then receiving the incorrect estimate he decided to retire.  Had it not been for the second estimate he would have continued in the position of Deputy Head until he was 65. 

31. I accept that he did alter his position on the basis of the estimate provided by his Employer. 

32. Had he continued working Mr Meredith’s salary would have been £37,554 per annum and he would have accrued further pension and lump sum upon retirement at age 65.  His actual annual income after retirement has been made up of up average earnings from other sources (£7,149.95) per annum and pension income (£20,334) per annum.  Thus his income has been £10,070 less per year than if he had continued working.  While, due to his supply work Mr Meredith has managed to earn more than the £2500 a year difference between his quoted pension and that to which he is entitled, he has of course been able to do so only by working during what he might otherwise have regarded as leisure time.

33. Mr Meredith had been prepared to retire on the basis of receiving an annual pension of £22,914.95 per annum. Thus I cannot see any justification for expecting the Employer to do more than make up the difference between the amount of the annual pension estimated to him and the actual amount he has received. I am making a direction accordingly.  In allowing the Employer to make an arrangement for the payment to be made from the Teachers Pension Scheme I am assuming that if the Scheme is willing to participate in this way it will require a capital contribution from the Employer sufficient to ensure that the arrangement is cost-neutral from the point of view of that scheme.

DIRECTION

34. Within 56 days of this determination the Employer shall either (a) purchase an annuity to provide Mr Meredith, as from the date of his retirement with an income of £2580 per annum, such an annuity to provide for 3% escalation and for 50% spouse’s benefits should he predecease his spouse or (b) arrange with the Teachers Pension Scheme for the latter to increase Mr Meredith’s pension (and associated lump sum and spouse benefits by £2580 per annum with effect from the date of his retirement. 

DAVID LAVERICK

Pensions Ombudsman

2 February 2006
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