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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr I L Paterson

Scheme
:
The Whessoe Group Pension Scheme 

Respondents
:
Whessoe Plc (Whessoe)

The Trustees of the Whessoe Group Pension Scheme

MATTERS FOR DETERMINATION 

1. Mr Paterson has complained about both Whessoe’s and the Trustees’ failure to pay the 5% increase to his pension entitlement to which Mr Paterson says he is entitled in accordance with a letter stating the terms of Mr Paterson’s ill-health retirement dated 21 December 1987.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT RULES

3. Definitions:

3.1  “Final Pensionable Salary” means the greater of: -

(a) the Member’s Pensionable Salary on the Scheme Anniversary immediately preceding the Normal Retirement Date or such earlier date of ceasing to be in Pensionable Service; or 

(b) the average of the Member’s Pensionable Salaries for any period of three consecutive years (or for such shorter period as he shall have been in receipt of Pensionable Salary) in the ten years immediately preceding the date of ceasing to be in Pensionable Service.”

3.2 “Pensionable Salary means the Member’s basic salary at the rate in force on each 1 April;”

4. Early retirement due to ill-health is dealt with under Rule H 3.1.

“If a Pensionable Member leaves Service at any time before Normal Retirement Date on account of Incapacity, the Pensionable Member shall, subject to the consent of his Employer, be entitled to receive an immediate pension of an annual amount calculated as in clause J.3.1 but based on Final Pensionable Salary at the date of actual retirement.  Provided that at the direction of the Employer the pension payable to the Member may be increased, but so that the total pension payable shall not exceed the amount calculated as in Clause H.1 but based on Potential Service and Final Pensionable Salary at the date of his early retirement.” 

5. Rule J.3.1 sets out how pension is calculated for deferred members.  

6. Clause H.1 sets out how pension is calculated for those who retire at Normal Retirement Date.  Since Mr Paterson was a pre-1987 member with over ten years’ service, he was eligible to a pension of 40/60ths of his Final Pensionable Salary.

7. Rule K.1.1 refers to pension increases:

“All pensions which have become payable shall be reviewed annually and, except as provided in sub-clause K.1.2 shall be increased annually on a compound basis.  The rate of increase shall be the rate as the Principal Company may fix each year not being less than 5 per cent.  The payment of such increases shall be made at such time or times as the Trustees shall determine.”

8. Rule H.7.2 states that 'The benefits payable under clauses H.1 to H.7 inclusive shall not exceed Inland Revenue Limits.' These limits are set out in Appendix 3 to the Rules.

MATERIAL FACTS

9. Mr Paterson commenced employment on 1 May 1974 with Aiton which was part of the Whessoe Group.  On this date he also became a member of the Whessoe plc Pension Scheme and subsequently the Whessoe plc Executive Pension Scheme both of which were contributory Defined Benefit arrangements. 

10. The Trustees comprise two Company nominated and one Member nominated trustees.  I refer to them collectively as the Trustees.

11. In 1987, when he was Managing Director of Aiton, Mr Paterson had a heart attack.  Following his heart attack, Mr Paterson expressed a desire to return to work. Whessoe’s Chief Executive replied on 29 October 1987 stating that Mr Paterson should not return to his duties until he had received unqualified certification from his specialist of his fitness to resume the full range of his normal duties.  Mr Paterson's employment was terminated for health reasons on 31 December 1987.

12. A director of Whessoe wrote confirming the terms of Mr Paterson’s retirement in a letter dated 21 December 1987.  The letter was addressed to Mr Paterson and stated as follows:

“I write to confirm the terms agreed between us relating to your retirement for health reasons on 31st December 1987.

Pension 

You will be granted an “Ill-health” pension of £26,000.04 per annum, or 

A tax free cash lump sum of £58,500 plus a reduced pension of £20,748.72 per annum. 

A widow’s pension of £17,333.40 per annum will also be payable.

These pensions will increase by 5% per annum whilst in payment.

Compensation

The Company will pay you the sum of £55,000 in full and final settlement of any claims you may against Whessoe PLC or any company within the Whessoe Group of Companies arising out of the termination of the employment.

Consultancy Agreement

You will be retained by the Company as a consultant for a period of one year at an annual fee of £20,000.  During this period your Private Health Insurance under the Whessoe Group Scheme will be maintained.

Will you please sign a copy of this letter signifying your agreement to these terms.

Whessoe paid Mr Paterson in accordance with the terms of this letter referring to his compensation and the consultancy agreement.  From 1 January 1988 until February 2000, Mr Paterson’s pension was paid by the Scheme in the amounts set out in the letter of 21 December 1987.  

13. I note that the Widow's pension set out in the letter is equivalent to 2/3rds of the pension offered to Mr Paterson. Under the Scheme, however, a widow would normally receive only one half of the pension that her husband would have been receiving.

14. On 3 October 1997, Mr Paterson received a letter from Robinson Consultancy Services Limited, the Scheme Administrators, saying that:

“We omitted to state that the executive annual increase to your pension is still 5% per annum, as previously agreed and not 3% as stated.”

15. In the late 1990s Whessoe was taken over and ceased to be a company listed on the UK Stock Exchange.  The Whessoe Group Pension Scheme was closed to new members and members can now no longer accrue benefits. Whessoe no longer has any employees and does not carry out any trading activities.

16. Mr Paterson received a letter dated 21 February 2000 from the Trustees of the Scheme.  In this letter, the Trustees stated that they had discovered that his annual increase of 5% meant that Inland Revenue limits had been exceeded  The letter went on:

“The effect of this is that for a number of years you have received a pension that is in fact greater than that to which you were legally entitled…

The Trustees are therefore required to reduce your pension to Inland Revenue maximum and to restrict any future increases.  By doing so the Trustees hope to avoid making a request that you repay the overpaid amount immediately.

Obviously the Trustees are unable to provide 5% increases and the options for future increases are:

1. “To provide fixed increases at 3% which is permitted by the Inland Revenue and would give you a current increase greater than the current RPI increases but offers no protection against future higher rate inflation or

2. To provide increases equivalent to the increase in the Retail Price Index which offers you protection if no inflation rises above 5%.”

17. Mr Paterson responded to this letter on 17 March 2000.  He explained that having taken legal and pensions advice he had concluded that:

“Whatever the situation is between yourselves and the Inland Revenue, you have a contractual obligation to pay annual increases of 5% compound to me.”

Whessoe stated that it was not prepared to accept that the commitment to pay 5% increases was made regardless of the terms of the pension scheme.

18. On 7 September 2000, Mr Paterson wrote again to Whessoe explaining that he had been advised by OPAS that Whessoe had a contractual commitment to pay 5% pension increases. 

19. On 11 February 2003, Mr Paterson made a complaint under the Scheme’s internal dispute resolution procedure.  The Trustees responded on 13 February 2003 stating that it was unfortunate that Mr Paterson was continuing to pursue the matter.  Despite a further request for the Trustees once again to reconsider the matter under the Internal Disputes Procedure no response was received and Mr Paterson complained to me. 

SUBMISSIONS

Complaint against Whessoe 

Mr Paterson’s submissions

20. Mr Paterson agreed to accept early retirement subject to reaching an acceptable financial settlement. The settlement was embodied in the letter dated 21 December 1987.  This letter clearly stated that Mr Paterson’s pension “will increase by 5% per annum whilst in payment.”  There was no condition or caveat in that letter which stated that the contractually agreed increase in pension was subject in any way to the existing trust rules or indeed future trust rules.  

21. In 1987 Whessoe was a large organisation and could have inserted additional wording in its letter dated 21 December 1987 stating that the paragraphs relating to pensions were subject to the Scheme Rules, but it did not do so.  This means that Whessoe Plc is contractually obliged to pay 5% per annum increase in Mr Paterson’s entitlement.    It is an established principle of law that a party cannot attempt to renege on a contract on the grounds that he has made a bad bargain or that the court will not imply terms into a contractual agreement reached between parties.   

Whessoe’s submissions 

22. As far as Mr Paterson’s complaint relates to an alleged contractual obligation owed to him by Whessoe, it should be pursued through the courts and should not involve the Scheme.  

23. Mr Paterson claims to have an entitlement to a guaranteed 5% year on year pension increase.  He seems to consider that this entitlement was given to him regardless of the rules of the Scheme, but has only produced the letter dated 21 December 1987 as evidence to support the claim.  

24. The letter of 21 December 1987 (Paragraph 11) is not a contractual document in determining Mr Paterson’s entitlements under the Scheme.  Its only purpose was to confirm the basic increase offered by the Scheme, subject to its rules. Whessoe certainly did not intend to give Mr Paterson any greater pension than the Scheme allowed. It was normal practice at the time when offering employment that membership of the Scheme was not a contractual entitlement and was subject to change at the discretion of the Company.

25. It is the Company’s desire to protect the Scheme’s members that were not covered by the original buy out in seeking a wind-up of the Scheme prior to proceeding with its own liquidation claim.  An unfortunate side effect of Mr Paterson’s insistence in pursuing his claim despite the considerable efforts that the Company had gone to in explaining the position is that such an exercise cannot be completed until his complaint is withdrawn or is pursued to its conclusion.

26. The specific terms of the letter give various indications that as a matter of construction, Whessoe are referring to a pension under the Scheme. Thus they point to the use of the reference "You will be granted an ill health pension" and contrast the three underlined words with language used under the heading "Compensation" where the words chosen are "The Company will pay you…". Whessoe agree that this is an important distinction and that granted by the company does not mean paid by the company.  They submit that the use of the word 'grant' does not constitute a commitment by Whessoe to pay a pension direct to Mr Paterson from Whessoe's own resources. They argue that the language of the letter is entirely consistent with the Scheme which requires the consent of the Employer to an ill health pension being paid by the Scheme.

Complaint against the Trustees
Mr Paterson’s submissions

27. The Trustees of the Scheme have heavy-handedly attempted to impose a reduced rate of annual increases on Mr Paterson and may have incorrectly recited the Inland Revenue Guidance/Practice notes.  

28. The Trustees of the Scheme have stated that it was illegal for them to pay the 5% increases on pension.  However, the illegality is in fact no more than Inland Revenue guidance. 

29. The Trustees may not have properly calculated the way in which Inland Revenue Limits apply to his benefits under the Scheme.  In particular, the calculation of the maximum pension permitted under Inland Revenue rules may not have taken account of the fact that his pension from the Scheme was based on his basic salary, rather than the Inland Revenue definition of “final remuneration”.

Trustees’ submissions

30. Prior to the take-over of Whessoe, the Trustees actively sought to settle the entitlements of pensioners and deferred members by providing them with annuities through reputable insurance companies.  

31. As part of the buy-out exercise the Trustees had to disclose the benefits that were being paid to the chosen insurance companies. The Scheme had two sets of members: Executive members, with enhanced benefits, and others.  Mr Paterson is an Executive member.  It was discovered that the Executive Members had been paid more than the Inland Revenue Rules allowed.  The Scheme’s own rules incorporate these Rules into them.  The Trustees therefore calculated the maximum that could be paid to Executive Members going forward and formulated an offer that gave those members two choices.

32. The Trustees underline that they did not write the letter on which Mr Paterson is relying.  This was written by Whessoe.  The Trustees cannot respond to Mr Paterson’s claim to be entitled to something more than they are advised the Scheme can give, to do so would be in breach of their obligations to the Scheme generally.

33. Having taken advice, the Trustees are satisfied that Mr Paterson has received his entitlement to a pension and indeed may have been overpaid from the Scheme.  

Submissions in relation to both Whessoe and the Trustees
34. Mr Paterson asks me to consider the complaint and note the length of time it took Whessoe and the Trustees to respond to his complaint.  Mr Paterson asks that the Ombudsman upholds Mr Paterson’s complaint and makes an appropriate award of damages to compensate Mr Paterson.

CONCLUSIONS

Whessoe

35. Whessoe has submitted that Mr Paterson should make a claim in court. Under section 146 of the Pensions Scheme Act 1993, I have jurisdiction to investigate both complaints of maladministration causing injustice and disputes over fact and law made by beneficiaries of occupational and personal pension schemes.  In the Act “occupational pension scheme” is defined as 

“any scheme or arrangement which is comprised in one or more instruments or agreements and which has, or is capable of having, effect in relation to one or more descriptions or categories of employments so as to provide benefits, in the form of pensions…, payable on termination of service…”  

36. Thus an arrangement by an employer set out in an instrument or other agreement to pay a person a pension falls within the definition of occupational pension scheme.  Such a claim could of course be pursued by legal action through the courts, but, if no such action has commenced, the matter lies within my jurisdiction. 

37. On the face of it, the letter of 21 December 1987 set out the terms of a contractual agreement.  The terms were clearly expressed and clearly agreed by both sides. Other terms in the letter apart from that relating to the pension have been honoured.  The letter was written by Whessoe, not by the Trustees of the Pension Scheme.  On the face of the letter, I can see no reason to limit the "Ill Health" pension to the amount that would be paid as such from the Pension Scheme.  

38. Furthermore, it is clear from the first and last sentences of the letter that there was an intention to create legal relations.  Whessoe have argued that the paragraph relating to pensions was intended simply to confirm the basic increases offered by the Scheme under its Rules.  However, there was clearly an intention to provide Mr Paterson with greater benefits than were provided for under the Scheme.  I have noted that the Scheme did allow the Employer to direct that the pension payable to the member could be increased.  The letter might have been worded in such a way as to express a Direction which Whessoe as Employer was making to the Trustees.

39. Looking purely at the document it is difficult to construe the letter in that way. But Mr Paterson has not sought to argue that the benefits promised to him in the letter of 21 December 1987 are entirely in addition to any benefits to which he is entitled from the Scheme.  He acquiesced for a number of years in his pension coming to him by way of payments from the Scheme.  Taking the context into account, I consider it would be fair to construe the letter as indicating an intention on the part of the Employer that for Mr Paterson should receive from the Pension Scheme the benefits set out in the letter.

40. If the Scheme is itself unable to pay such benefits that does not absolve the Employer from ensuring that Mr Paterson receives the agreed benefits set out in the letter.

41. The letter of 21 December 1987 clearly established a contractual liability on the part of Whessoe to provide Mr Paterson with the specified benefits. I am prepared to imply into the contract an understanding that so far as was possible, the Pension Scheme was to be the vehicle by which such benefits should be provided. But insofar as that is not possible a liability remains with Whessoe.

The Trustees
42. Mr Paterson has submitted that the Trustees are incorrect to have stated that it was illegal for them to pay a pension in excess of Inland Revenue. The Trustees only have power to pay a pension in accordance with their Scheme Rules.  Since the Scheme Rules incorporated the Inland Revenue limits within them, the Trustees do not have power to pay a pension in excess of Inland Revenue limits. 

43. In his submissions, Mr Paterson has raised the issue of whether the Trustees have correctly applied the Inland Revenue notice which limits the benefits he can receive under the Scheme.  In particular, he has queried whether they have taken into account the fact that when calculating Inland Revenue limits, pensions in the course of payment may be increased up to the level of the maximum approvable pension at retirement and then have the maximum increase permitted by the Inland Revenue applied [(See paragraph 7.1 of IR12 (1979)]. 

44. Thus, Inland Revenue limits are not necessarily breached if fixed pension increases are greater than 3%. There may be no breach in circumstances where the initial pension paid is smaller than the maximum pension permitted under Inland Revenue rules. In order to establish that the pension Mr Paterson was being paid breached Inland Revenue rules, the Trustees need to compare the maximum pension permitted under Inland Revenue rules (calculated in accordance with Inland Revenue guidance and applying the maximum permitted increases since January 1988) with the pension Mr Paterson received as stated in the letter of 21 December 1987 and increased by 5% each year.  This is sometimes known as a “headroom” check.

45. The Trustees have not explicitly stated whether they have made this headroom check.  However, in their letter of 20 February 2000, they have stated that they have “calculated the maximum that could be paid to Executive Members going forward.”  From this I have concluded that the appropriate headroom checks have been done and that they have taken into account the fact that the Inland Revenue limits on pension increases apply to a total maximum pension. I, therefore do not uphold Mr Paterson’s complaint against the Trustees.  

Complaints of delay

46. Mr Paterson has also complained of the delays by  Whessoe and the Trustees in responding to his complaint, Whessoe and the Trustees have not responded to this complaint. It is apparent from the papers provided to me that the Trustees have failed to implement the internal disputes procedure within the proper time limits or indeed at all. I have not seen evidence of any undue delay on the part of Whessoe other than that caused by their taking and holding to the view (with which I disagree) that they do not have a contractual obligation to provide the pension in his letter.

DIRECTIONS

47. I direct Whessoe to pay Mr Paterson the difference between the current value of his pension and the value of his pension had 5% increases been paid each year, plus interest calculated from the date when the additional payments should have been made to the date when they were in fact made, such interest to be calculated on the base rate for the time being quoted by the reference banks.

48. Within three months of this determination Whessoe should buy an annuity which (when combined with the pension provided by the Scheme) will provide Mr Paterson with the stream of revenue necessary to ensure that Mr Paterson receives the equivalent of a pension increased by 5% each year from the date that payment of that pension commenced.

49. Within 28 days of this determination Whessoe should pay Mr Paterson a sum of £150 in compensation for the stress and inconvenience of the increases in his pension being reduced and the delays in responding to his queries.

50. Within 28 days of this determination the Trustees should pay Mr Paterson a sum of £150 in compensation for the distress and inconvenience caused by their delays in responding to his queries and their failure to properly implement the Internal Dispute Resolution Procedure. 

DAVID LAVERICK

Pensions Ombudsman

5 July 2005
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