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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr C Tew

	Scheme
	:
	Local Government Pension Scheme (the Scheme)

	Respondents
	:
	City of Westminster (the Council)as the Employer
London Pensions Fund Authority (the LPFA) as the Administrator


MATTERS FOR DETERMINATION 
1. Mr Tew contends that his wife who was diagnosed and subsequently died of a terminal illness was not offered retirement on medical grounds and that he has suffered financial loss as a result. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
3. My investigation has been limited to the issue set out in paragraph 1. I am aware that Mr Tew has raised other complaints about an overpayment of his late wife’s salary and about inaction by the Council resulting in a possible loss of incapacity benefit prior to her death. Those are not complaints about the Council’s pension scheme and thus do not lie within my jurisdiction.

LEGISLATION

4. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (the Regulations) relevant extracts from which are:
Ill-health
     27.  - (1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.
    (2) The pension and grant are payable immediately.
    (3) A member - 

(a) whose total membership is at least one year, but less than two years, and

(b) to whom no transfer value is credited,

is entitled to an ill-health grant (but not a pension), unless paragraph (4) applies to him.
    (4) This paragraph applies to a member if - 

(a) he is entitled to any payment out of the appropriate fund (other than an injury allowance under regulation 7 of the Benefit Regulations or a return of contributions),
(b) he has received any payment under Part VI of the Local Government (Discretionary Payments) Regulations 1996, or
(c) he would receive at least as much as the grant if his contributions were returned to him.

Other early leavers: deferred retirement benefits and elections for early payment
     31.  - (1) If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.
    (2) An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph (6)).
    (3) If the member elects, he is entitled to a pension and retirement grant payable immediately.
    (4) If the sum - 

(a) of the member's age in whole years on the date his local government employment ends or the date he elects, if later,
(b) of his total membership in whole years, and
(c) in a case where he elects after his local government employment ends, of the period beginning with the end of that employment and ending with the date he elects,

is less than 85 years, his retirement pension and grant must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary (but see paragraphs (5) and (6) and regulation 36(5) (GMPs)).
    (5) A member's appropriate employing authority may determine on compassionate grounds that his retirement pension and grant should not be reduced under paragraph (4).
    (6) If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body - 

(a) he may elect under paragraph (1) before attaining the age of 50, and
(b) paragraphs (2) and (4) do not apply.

    (7) If a member does not elect for immediate payment under this regulation, he is entitled to receive a pension and grant payable from his NRD without reduction.
    (8) An election under paragraph (1) must be made by notice in writing to the member's Scheme employer.

Surrenders of pension
     33.  - (1) A member may apply to the appropriate administering authority to surrender part of the retirement pension which is or may become payable to him, so that, if he is survived by his spouse or a dependant of his ("the beneficiary"), the equivalent value of that part is paid instead to the beneficiary under this regulation.
    (2) The application must be made in the period of one month ending with or one month beginning with the date on which the member retires.
    (3) The authority must allow the application if they think the member is in good health.
    (4) The surrender must not result in a pension being paid to the beneficiary of less than such amount as is specified in guidance issued for this paragraph by the Government Actuary.
    (5) The aggregate amount surrendered must not - 

(a) result in the reduction of the retirement pension to less than the pension which would become payable to the beneficiary, or
(b) exceed one third of the retirement pension.

    (6) On the death of the member the beneficiary becomes entitled to a pension at a rate equivalent to the value of the surrender in the beneficiary's favour at the time when the surrender was made.
    (7) The equivalent rate is such rate as is indicated in guidance issued by the Government Actuary.
    (8) If the surrender is allowed, it has effect from the date the member retires from his employment.
    (9) But it does not take effect if the beneficiary or member dies before that date, and it ceases to have effect if the beneficiary dies before the member.
Death grants
38 (1)If a member dies, the administering authority at their absolute discretion  may make payments to or for the benefit of the member's nominee or personal representatives,  or any person appearing to the authority to have been his relative or dependant at any time. 

(2)The aggregate amount paid under paragraph (1) must not exceed the member's death grant.

(3)The multiplier for an active member's death grant is 2. 

(4)The multiplier for a deferred member's death grant is the same as for his retirement grant. 

(5)The multiplier for a pensioner member's death grant is 5, but the amount so calculated is reduced by the amounts of any retirement pension paid to him. 

(5A)The multiplier for the death grant of a member who remains in service after his 65th birthday as referred to in regulation 25A(1) is whichever of-

(a)2, or (b) 

gives the greater amount. 

(6)If the administering authority have not made payments under paragraph (1) equalling in aggregate the member's death grant before the expiry of the period of 2 years beginning with his death, they must pay an amount equal to the shortfall to the member's personal representatives. 

(7)For these Regulations, any payments made under paragraph (1) must be treated as payments made by way of death grant.

First instance decisions
     97.  - (1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.
    (2) Any question whether a person is entitled to a benefit under the Scheme must be decided by the Scheme employer who last employed him.
    (3) That decision must be made as soon as is reasonably practicable after the employment ends.
    (4) Where a person is or may become entitled to a benefit payable out of a pension fund, the administering authority maintaining that fund must decide its amount.
    (5) That decision must be made as soon as is reasonably practicable after the event by virtue of which the entitlement arises or may arise.
    (6) In relation to any employment in which a person is a member or prospective member, the appropriate administering authority must decide - 

(a) any questions concerning his previous service or employment;
(b) what rate of contribution he is liable to pay to the appropriate fund;
(c) any questions about counting added years or additional periods as membership; and
(d) whether he is a Class A member, a Class B member or a Class C member.

    (7) Those decisions must be made as soon as is reasonably practicable after the person becomes a member in the employment.
    (8) Other questions in relation to any member or prospective member must be decided by his employer as soon as is reasonably practicable after he becomes a member or a material change affects his employment.
    (9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.
  (9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

     (a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

     (b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme or any other party in relation to the same case.

MATERIAL FACTS

5. The Council is an authority designated as an Administering Authority of the LGPS. The LPFA acts as the administrator and carries out third party pension administration services for the Council.

6. Mr Tew states that Mrs Tew, an employee of the Council became diagnosed as having cancer in April 2000 and began a period of certified absence on sick leave.
7. On 11 October 2000 the Council determined that her period of statutory sick pay (SSP) had expired.  The Council failed to adjust her salary to half pay, as required from this point resulting in an overpayment to Mrs Tew. Mr Tew mentioned his concern about this to her line manager when the latter visited on 15 January 2001. The line manager immediately sought to establish whether there had been an overpayment and if so to prevent action being taken to recover it.   
8. Mr Tew states that although Mrs Tew made enquiries about her pension entitlement in May 2000, the first formal request for medical early retirement was made in December 2000 when his wife ceased to be treated with chemotherapy and became subject to palliative care. 

9. On 19 December the Council wrote to the LPFA to say:

“Roseanne Tew is seriously ill and is expected to be ill health retired as a matter of urgency.  I would therefore be grateful if the attached estimate could be looked into urgently.”

10. The Council’s personnel department had been in touch on 17 January 2001 with the payroll department about the need to cease, and not recover, the overpayment and wrote again on 18 January 2001:

“The above named unfortunately died this morning following her illness.  Please would you inform me of the overpayment to her as detailed below.  Would you also provide the LPFA with a PR calculation.

Due to the nature of the case could these please be done by Monday.”

11. The LPFA says that an estimate of benefits payable in respect of Mrs Tew was provided to the Council on 17 January 2001.

12. Mr Tew wrote to Capita Personnel (the Administrators) on 26 January 2001 as follows:

“Just prior to Roseanne’s death, I had asked that a pensions forecast for Roseanne’s early retirement on medical grounds be obtained with details of what enhancements (i.e. additional credited years contributions etc) would be made, as well as a forecast of her spouse’s pension and lump sum payment if she were to die in service or after early retirement.

Clearly, her sudden death has meant that she was not given the opportunity to decide for herself whether she wished to take early retirement on medical grounds or continue in Westminster’s employment.  Neither was she given any opportunity to allocate part of her pension had she retired to provide additional widower pension, clearly a viable and wise option as she had a terminal disease.

I have also requested this information in writing from Clare Dobson at the London Pension Fund Authority.  To date I have not received this information.”

13. On 27 February 2001 the LPFA wrote to Mr Tew:

“Thank you for forwarding the completed Application form together with the certificates.  I can now advise you that the following benefits are payable by Westminster City Council.

DEATH GRANT

There is a Death Grant payable to your late wife’s estate of £63685.24 and a cheque for this amount is enclosed.

WIDOWER’S PENSION

You are entitled to a widower’s pension as set out below:

Short term pension for the period 19 January 2001 to 18 April at the rate of £2653.55 (gross) per month.

Long term pension from 19 April 2001 onwards at the rate of £322.66 (gross) per month.

Your first pension payment will be made at the end of March and will include arrears for the period 19 January 2001 to 31 March 2001.”

14. On 2 March 2001 Mr Tew complained to the Council’s Personnel Department. Much of his complaint was about the overpayment of salary which is not a matter within my jurisdiction. But he also complained of the delay in processing the application for ill health retirement. He compared the death in service benefits that had been paid with the benefits that would have been paid had an ill health early retirement application been successful; on his calculation the estate had potentially lost £25,314.84. He also stated that her pensionable pay, on which her benefits should have been calculated, amounted to £34,693.00 or £32,015.00 rather than the £31,842.62 that had been used by the Council.
15. Mr Tew did not receive any formal response from either the LPFA or the Council and sought the assistance of The Pensions Advisory Service (TPAS) who initiated a formal complaint under the internal dispute resolution (IDR) procedure. No action seems to have been taken on that complaint and neither a stage 1 nor a stage 2 decision was ever reached or provided to Mr Tew.
The Council’s submissions 
16. The Council maintains that it did not know the seriousness and deterioration of Mrs Tew’s health in sufficient time to make a determination, in accordance with the Regulations as to whether she did indeed meet the criteria for ill health retirement. 

17. The Regulations are clear that the reason for leaving pensionable employment determines the type and level of pension benefits and it would be ultra vires for the Council to award ill health pension benefits as no certification by an independent OHS doctor had been undertaken.  The Regulations specify that an ill health early retirement is a decision that must be reached by the Employer and make no provision for a retrospective application in the way that Mr Tew is claiming.

18. Although the Council has not been helped by the fact that Mrs Tew’s occupational and personnel files are missing there is no evidence that the Council were aware that she was terminally ill before 15 January 2001.  It was apparent that she had a serious illness but that she was undergoing hospital treatment with an intention for her to return to work.

19. The Council are unable, therefore to reach a compromise with Mr Tew, in the way that he is seeking as the benefits are defined by statute and any additional payment would be ultra vires.

20. The Council does not pay outstanding annual leave in cases of death in service.  

21. Due to the tragic circumstances surrounding the case, the Council will not be attempting to recover the overpayment of salary amounting to in excess of £4,000.
Mr Tew’s submissions
22. It is inconceivable that the Regulations would require a determination of probably IHER to be reached on all death in service cases in the immediate days before their death.

23. The Council’s contention that it was unaware that his wife was terminally ill before 15 January 2001 does not make sense in light of the information that had been provided.  Having three different service provider/contractors for pay/salary, personnel and pension administration along with three different managers providing liaison and management of these three contracts contributed to the problems that have been experienced.
24. Had Mrs Tew been offered early retirement on ill health grounds she would have received a minimum of five years pension under the scheme rules estimated to be £11,125.01 pa and a lump sum of £33,375.03, in total £89,000.08.  

25. The estate has therefore suffered a deficit of £25,314.84 being the difference between the expected lump sum and 5 years pension and the death in service death grant of £63,685.24.

26. In addition Mrs Tew was not given the opportunity to forgo some of her main pension to improve that of the dependant’s pension, an option that was introduced in April 1988.  He says that that option should now be made available to him.
27. His wife had 21 years 105 days pensionable service in the Scheme and yet has received the same benefits as would have been provided had she been contributing to the Scheme for just 2 years.

28. He does not accept that the Council were unable to make a referral to an occupational doctor.  An occupational doctor could have easily contacted his wife’s GP, Oncologist or Surgeon all who would have confirmed that she had terminal cancer.  Indeed she qualified for Disability Living Allowance- both Care and Mobility at the highest rates and was receiving these benefits from 16 August 2000.  

29. As survival rates for this particular form of cancer were  less than 48% in the UK at the time, any properly informed and competent personnel department should have been fully aware that survival (defined as living for 5 years after diagnosis) was unlikely.  So early, serious ill health retirement should have been considered when his wife was first diagnosed, approximately six months earlier.

30. He contends that the current survivor pension should amount to £320.02 based on 19 Years 108 days service rather than the £320 in payment. 

CONCLUSIONS

31. A request for the Council to consider an  IHER for Mrs Tew was not made before December 2000.  The Council then made an urgent request on 19 December for the LPFA to provide an estimate of benefits but did not at that stage seek a certificate from a medical practitioner. 
32. Despite what Mr Tew says about the survival rates for her type of cancer, I do not think the Council can fairly be criticised for not initiating consideration of Mrs Tew’s ill health retirement before 20 December 2000. 
33. The Council can fairly be criticised for failing to take steps on receipt of such an application, to obtain the necessary medical certificate which in the circumstances would undoubtedly have been issued. The Council did not know that it would have less than 14 working days to arrange for Mrs Tew’s employment to come to an end for reasons of ill health. While it would just have been possible for the Council to have achieved that result it would be unfair, despite the financial advantage to her estate for me to regard the failure to do so as maladministration.  
34. Sadly Mrs Tew died while she was still in the Council’s employment. Thus the benefits payable were those in respect of death in service.  
35. The complaint is not upheld. 
DAVID LAVERICK

Pensions Ombudsman

31 January 2007
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