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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr P Kidd

Scheme
:
Armed Forces Pension Scheme (AFPS)

Respondents
:
The Ministry of Defence (the MOD)



West Mercia Constabulary (West Mercia)

MATTERS FOR DETERMINATION 

1. Mr Kidd is aggrieved that he has not been allowed to transfer his benefits accrued in the AFPS to the Police Pension Scheme (the Police Scheme) and is claiming financial loss as a result.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Kidd served in the RAF from 24 October 1966 to 23 October 1975 and accrued preserved pension rights within the AFPS. On discharge from the RAF he was issued with a Certificate L/884 and a printed Statement Card.  This provided him with details of his qualifying service and entitlement to a preserved pension payable at age 60.  As transfer rules had not been introduced then no information about transferability had been given.

4. On leaving the RAF he was employed as a supermarket manager with the SPAR organisation which did not provide a pension and the subject of transfer was therefore not discussed.  On 8 November 1976 he joined West Mercia and became a member of the Police Scheme.  

5. From 31 January 1979 transfer rules were introduced into the AFPS stipulating time limits for transfers to be conducted.  Members who were discharged from the Armed Forces on or after 1 April 1975, when preserved pensions were introduced but before the introduction of the AFPS transfer rules, were given the retrospective opportunity to apply for a transfer.  The cut off date for applications to be made to the AFPS was 31 December 1979, but was also extended to 30 June 1980 and was then extended further to the final 30 September 1981 deadline. 

6. Police Constabularies were notified of the transfer arrangements between the AFPS and Police Scheme through Home Office circulars.  Initially, Home Office Circular 39/1979, dated 8 March 1979, promulgated the new provisions to Police Forces.  West Mercia issued Force Order Issue No. 56/79, dated week ending 31 March 1979, which drew attention to serving Police Officers the option to transfer their AFPS pension rights.

7. The Home Officer Circular No. 38/1980, issued 16 April 1980, gave the deadline for transfer applications of the 30 June 1980.  This cut off date for applications was promulgated to serving Police Officers within West Mercia through Force Order 76 issued during week ending 3 May 1980.  Then, on 30 July 1981, an Addendum Home Office Circular 38/1980 was issued, which extended the deadline for pension transfer applications to before 30 September 1981.  West Mercia issued Force Order 141, during week ending 15 August 1981, to notify serving police officers of the 30 September 1981 deadline.   

8. On 8 September 2001 Mr Kidd applied for a transfer.  The request was rejected by AFPS as the request had been made outside the specified time limit. 

9. Mr Kidd appealed through the Internal Disputes Resolution (IDR) Procedures of the AFPS and sought advice from the Pensions Advisory Service (PAS) prior to bringing his complaint to my office.

Submissions from Mr Kidd

10. He did not receive any information about being able to transfer his pension, and only found out about this facility in 2001 from a police magazine article that referred to an officer who had served in the Army and had been allowed to transfer his AFPS benefits into the Police Scheme.

11. He has obtained back copies of Police Force Orders and states that the dates they were published corresponded to a time when he spent long periods out of his Force area on CID investigations and courses.

12. Nowhere do the Force Orders refer to officers on ‘preserved pensions’ with any previous right to transfer becoming eligible.  The reference is mostly to service.  As he did not go straight from the RAF to West Mercia, he had no reason to think his rights had changed.  In the early years of his police career he did enquire about transferring his pension but was told that this was not possible. 

13. It was only when he realised that other officers in similar situations had been allowed to transfer outside the permitted time period that he made an application of his own.

14. His Application was rejected which he says was unfair and discriminatory.

15. The West Mercia case officer responsible for delivering pensions talk at induction has stated that Mr Kidd was not given the relevant pensions talk at his induction, and he believes this to be an extenuating circumstance that will allow the AFPS to release his benefits on transfer.

Submissions from the MOD

16. Members who were discharged from the Armed Forces on or after 1 April 1975, when preserved pensions were introduced, but before the introduction of the AFPS transfer rules, were given the retrospective opportunity to apply for a transfer.  The cut off date for applications to the AFPS was 31 December 1979, then extended to 30 June 1980 and again to 30 September 1981.

17. The Treasury wrote to all pension schemes within the public sector transfer network, asking them to inform their members of these new scheme rules.  The Police Authorities were informed through Home Office Circulars.  Force Orders were then used by Police constabularies to promulgate the information to serving officers.

18. Mr Kidd might have informed himself of the option to transfer in his AFPS pension rights through any one of these Force Orders over the two and half year period between 31 January 1979 and 30 September 1981.  The evidence also suggests that the Police Federation of England and Wales was also aware of the AFPS transfer deadlines and the category of AFPS member to which they applied.

19. Regarding Mr Kidd’s complaint that he has been treated unfairly compared to colleagues in similar circumstances.  Late transfers have been permitted by the AFPS on the merits of the individual circumstances of the case concerned.  The case of the officer in the magazine article that alerted Mr Kidd to this matter, was in a category of servicemen to whom the Home Office Circulars and related Police Force Orders did not apply, as he was discharged after 30 January 1979. 

Submissions from West Mercia 

20. Information was given about transfers of pensions from the Armed Forces in Force Order 76 issued during week ending 3 May 1980, and Force Order 141, issued during week ending 15 August 1981.  Force Orders are not issued individually to all officers, and it is possible to miss them, but officers are expected to make it their business to see them.

CONCLUSIONS  

21. When Mr Kidd left the RAF he was not given any information by the MOD about being able to transfer his preserved pension, as transfer rules had not then been introduced.

22. The MOD says that information about rights to transfer as a result of the introduction of new transfer rules were communicated to West Mercia by way of Home Office Circulars.  It was then up to West Mercia to communicate these changes to members of the Police Scheme by way of Force Orders.

23. Mr Kidd is complaining about the MOD, because it is they who rejected his application.  Mr Kidd says he was not properly informed by them about the changes and the time limits that would apply, while the MOD says that he was sufficiently informed by them through the Home Office Circulars that would then have been communicated through Police Force Orders.  

24. There is no dispute that West Mercia received the relevant Home Office Circulars. Mr Kidd says, however, that he would not have thought the revised rules applied to him anyway, as they did not cover someone like him, with no previous right to a transfer, becoming eligible.  This is clearly wrong as the rules and Home Office Circulars were drafted in such a way as to inform members about being able retrospectively to apply.  His complaint against the MOD is not upheld.

25. His complaint against West Mercia is that, although the Force Orders were issued, he was away from the local office at the relevant times.  As it is an accepted responsibility of an officer to read Force Orders, there can be no excuse for Mr Kidd not having read them at the time.

26. Mr Kidd also says that, on induction, he was not given any information about pensions, and the West Mercia case officer corroborates this.  However, this does not affect his complaint about knowledge of the transfer procedure, as transfer rules had not then been introduced.

27. As the onus would have been on Mr Kidd to have read about the changes through the Police Orders, and he agrees that he did not, his complaint against West Mercia is also not upheld.

DAVID LAVERICK

Pensions Ombudsman

01 August 2005
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