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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs E Waller

Scheme
:
NHS Pension Scheme (the Scheme)

Respondents
:
Gwent Healthcare NHS Trust (the Employer)

NHS Pensions Agency (the Agency)

MATTERS FOR DETERMINATION 

1. Mrs Waller states that the Employer misled her about the amount of benefit she would receive at retirement and did not tell her that she would relinquish her special class status if she retired before age 55.

2. She also states that the Agency failed to respond to her representations about this.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE NATIONAL HEALTH SERVICE PENSION SCHEME REGULATIONS 1995

Part A2 Interpretation

“special class officer” means a member to whom regulation R2 (special provision for certain nurses, physiotherapists, midwives and health visitors) applies or to whom regulation R3 (special provision of certain mental heath officers) applies;..

Part E

Benefits for members

Normal retirement pension

E1. – (1) A member who retires from pensionable employment on or after attaining age 60 shall be entitled to a pension under this regulation.


(2) The pension under this regulation shall be at a yearly rate of 1/80th of final year’s pensionable pay for each complete year of pensionable service, plus the relevant daily proportion of that rate for each additional day of service.


(3) A member who stays in pensionable employment until age 70 shall be entitled to receive a pension under this regulation at that age even if he does not retire from such employment.

Part R

Special provisions for certain members

Nurses, physiotherapists, midwives and health visitors

R2
(1) Subject to paragraph (2), this regulation applies to a member-

(a) who, at the coming into force of these Regulations—

(i) is in pensionable employment as a nurse, physiotherapist, midwife or health visitor, or

(ii) has accrued rights to benefits under the scheme arising out of a previous period in which she was engaged in such employment and at no time since the last occasion on which she was so engaged has she had a break in pensionable employment for any one period of 5 years or more,

and

(b) who spends the whole of the last 5 years of pensionable service of her pensionable employment as a nurse, physiotherapist, midwife or health visitor.

(2) This regulation shall cease to apply if the member has a break in pensionable employment for any one period of 5 years or more ending after the coming into force of these Regulations.

(3) Where this regulation applies-

(a) regulation E1 (normal retirement pension) will apply to the member as if the reference, in paragraph (1) of that regulation, to age 60, were a reference to age 55;  

MATERIAL FACTS

4. Mrs Waller was employed as a ‘Special Class’ employee.

5. Mrs Waller says that she decided to move to New Zealand after she took a holiday there in April 2001.  The plan was for her husband to apply for a job once in New Zealand.  There was some uncertainty due to his age, 54.  It was hoped she would not have to work and she had calculated that her NHS retirement pension of £3,500 would give between $11,200 and $12,200 in New Zealand.  This would have provided for many basic living costs given that she knew a house would be purchased with no mortgage.  

6. As she is a New Zealand citizen by birth she did not have to submit any further process in order to return to live there.  Her husband did have to apply for permanent residency status, which he attained on 6 July 2001.

7. It became a condition of the sale of her house that four weeks should elapse between exchange of contracts and completion to allow the facility of not actually resigning from employment until it was known that the house had been sold.  A buyer for the house had been found in September 2001 and a letter from their solicitors states that an expected completion date would be towards the end of November 2001. 

8. She says that it was with this timescale in mind that she contacted the Employer in September 2001.  She says she advised them that she would be leaving the NHS and moving to New Zealand with the anticipated date of leaving being the end of November 2001.  She says she also asked them whether she could receive a pension when she reached 55 and how much that pension would be.

9. On 11 October 2001 the Employer provided a quotation.  It stated:

“I am writing in reply to your request for an estimate of the benefits you could expect to receive if you retired at age 55.

Based on pensionable service at 30 November 2001, of 12 years 146 days and current pensionable earnings of £24,895, I estimate the pension would be approximately £3,850 per annum and the lump sum retiring allowance approximately £11,500.

These figures are given purely for guidance and would be subject to audit and confirmation at the time of retirement.

The additional information you requested is as follows:

NHS Pensions Agency (Client Centre 7)

Hesketh House

200-220 Broadway

Fleetwood

Lancashire

FY7 8LG.”

10. The Agency has told me that a facility exists for the Employer to extract information from the Agency’s systems to provide such quotations.

11. Mrs Waller resigned her post in writing on 16 November and terminated her employment on 15 December 2001 at age 54 returning to live in New Zealand.

12. On 7 April 2002 Mrs Waller sent an e-mail to the Employer.  It reads:

“I finished work at the Royal Gwent Hospital on 15 December 2001.  I am now living in New Zealand and will be 55 on 24th of this month.  I wish to arrange to receive my NHS pension as soon as possible after this date.  I have tried to contact the NHS Pensions Agency direct via their website but it refuses to acknowledge my ‘SD’ number which is 47119770 or my NI number which is YW830950D.  Can you ‘set the ball rolling’ for me or do I need to formally write to you?  Also, I am not sure what to do about my AVCs, which are with the Equitable Life Assurance Society.  Can I claim these back in full after I am 55?

I look forward to hearing from you.”

13. On 9 April 2002 the Employer replied:

“You are only able to access your retirement benefits at age 55 if you are still a member of the NHS Pension Scheme at that date.  Unless you return to the NHS, even if only after 1 day, at or after age 55 you will not be able to access your benefits until age 60.

Please contact me again if you need further information.” 

14. On 10 April 2002 Mrs Waller wrote to the Agency:

“I am writing to advise you that I am now living in New Zealand, having left the UK on 29 December 2001.  I terminated my employment as a nurse with the Gwent Healthcare NHS Trust on 15 December 2001 at which point I had accumulated over 12 years of pensionable service.  I will be 55 years old on 24 April 2002 and wish to receive my pension benefits from that date...” 

15. On 26 April 2002 the Employer sent Mrs Waller an e–mail in response to queries she had made:

“In the first instance the contents of the e-mail sent to you 8 April 2002 [this should have been a reference to the e-mail of 9 April 2002] is correct i.e. if you wish to take advantage of retiring at age 55 maintaining your special class status within the Scheme by way of being employed within the NHS and being a member of the Scheme.

You have a continuing option to withdraw your benefits at any age beyond 50 within Voluntary Early Retirement provisions with actuarially reduced benefits, but you relinquish special class status if you leave the service before age 55.

If you wish to pursue any application for Retirement Benefits at age 55 the actuarially reduced benefits will be an annual pension of approx. £2,840 (Sterling) together with a lump sum Retiring Allowance of £9770 (Sterling).  You will continue to be eligible to preserve your benefits in the Scheme until age 60 without any reduction.

In the event you wish to claim your benefits at age 55 please confirm accordingly so that any necessary documentation can be forwarded to you for your completion.”

16. On 28 April 2002 Mrs Waller wrote to the Employer:

“Last September I advised you that I was leaving the NHS and moving to New Zealand.  My anticipated date of leaving at the time of our discussion was the end of November 2001.  I advised you if I would be able to receive my pension when I reached the age of 55.  You kindly sent me a letter on 11 October 2001 to advise that if I left the NHS on 30 November 2001 my pension at age 55 would be £3,850 per annum (approx) plus a lump sum of £11,500 (approx).  I was due to reach age 55 the following April.  

I understand that as a nurse I was a member of a ‘Special Class’ of the NHS Pension Scheme, which conferred ‘special retirement rights’ upon me.  According to page 24 of the booklet ‘A Guide to the NHS Pension Scheme’ (reprint version dated 8/95):

“Female members of the special classes are entitled to retire with benefits from age 55, provided that their last 5 years membership is in one of these jobs.”

The only reasonable interpretation of the word benefits in this context, to me, is payment of one’s benefits ‘in full’ (otherwise what is the purpose of ‘special class status?), ie. Not subject to the sliding scale of reductions published on page 16 for scheme members choosing to receive their pension after age 50 but before the ‘normal ‘ age of 60.  This is further reinforced by the statement on page 16 referring to early retirement:

“The reduction will also apply to members with special class retirement rights who retire before age 55.”

This statement clearly envisages a situation where a member can be in the ‘special classes’ and still retire before age 55, albeit that their (full) benefit will be reduced, presumably on a similar basis to the published table on page 16.

You have now told me that I have ‘relinquished special class status’ because I left the NHS before I reached the age of 55.  Your latest advice and the booklet are not compatible in my opinion.”

17. On 21 June 2002 the Employer sent a further e-mail to Mrs Waller:

“..1) You were employed as a ‘Special Class’ as defined within the NHS Pension Scheme (NHSPS).

2) Special class status remains in force whilst you continue to be employed as a Nurse within the NHS and remain until minimum retirement age of 55.

3) 2 above ceases to apply of the NHSPS member has a break in pensionable employment.

4) Preservation of Pension Benefits prior to minimum retirement age continues until normal retirement age.

5) You terminated your employment within Gwent Healthcare NHS Trust on 15 December 2001 (Age 54).

6) Your termination resulted in your eligibility for Preservation of Retirement Benefits.  You need not specifically apply.  Benefits are not preserved immediately in case you rejoin the NHSPS within 12 months.  If you do not rejoin the Scheme the NHSPS will wrote to you confirming Preservation.

7) In the event of your returning to NHS pensionable employment within 5 years as a Nurse from 15 December 2001 your Special Class Status will be reinstated and be eligible to retirement benefits from the day following your return. (E-mail dated 8 April 2002 refers).

8) Access to Retirement Benefits are available from Age 50 with actuarial reduction, and without reduction from age 55 dependant on compliance with Para 2 above.

9) The Pension Estimation contained in the letter dated 11 October 2001 was based on assumptions of you retiring at age 55 (minimum retirement age as a Special Class) in accordance with para 2 above and based on actual declared service as at 30 November 2001…”

18. On 24 June 2002 Mrs Waller sent an e-mail to the Agency saying that in 2001 she and her husband had decided to relocate to New Zealand and that as part of the preparation for the move had contacted the Employer.  She clarified that in September 2001 she had told Head of Payroll that she was planning to leave her job at the end of November 2001 and had requested how much her NHS pension payments would be if she were to receive it from age 55.  She explained that she received the quotation dated 11 October 2001 from the Employer and then subsequently decided to leave her job on 15 December 2001.  

19. Mrs Waller went on to say that it was only when she made enquires about her pension, just prior to her 55th birthday that she was informed that she had relinquished her ‘special class’ status by retiring before her 55th birthday and that her full pension would not be available until her 60th birthday.

20. She complained that the Scheme booklet failed to say that special class status is relinquished on leaving employment before age 55 and that her understanding from the booklet was consistent with information given in the quotation and she resigned on 15 December 2001 unaware of what she was giving up.

21. On 18 July 2002 the Agency wrote to Mrs Waller:

“I can confirm that as you left NHS employment before age 55, your benefits will be preserved in the Scheme until age 60 unless you become permanently incapable of any employment due to ill health before that age.

As explained by Martin Jones at Gwent HC NHS Trust, you may also claim your benefits at a reduced rate at any time as you are over age 50.  Unfortunately the percentage reduction is based on a retirement age of 60 for everyone regardless of eligibility to special class status.

I am enclosing extracts from the NHS Pension Scheme Regulations 1995, which specifically refer to retirement on or after age 55 or 60 in order to be eligible for immediate payment of benefits.  Page 38 of the enclosed booklet ‘A Guide to the NHS Pension Scheme’ (revised April 2002) also refers to retirement from age 55.”

22. Mrs Waller complained to the Agency saying that:

“At the time of my request, September 2001, I had over 12 years continuous service and understood that I was in a ‘Special Class’ eligible to receive my full pension entitlement at age 55.  My authority for this understanding arose from statements contained within the booklet ‘A Guide to the NHS Pension Scheme’.

In particular statements on p16 (Retirement Age) referring to ‘Members of the special classes have special retirement rights) and ‘The reduction (of pensionable benefit) will also apply to those members with special class retirement rights who retire before age 55.”  

Submissions from the Employer

23. The letter dated 11 October 2001 is based on actual data:

Age 55 is the first possible date to retire without any actuarial reduction.  12 years 146 days accounts for total reckonable service to 14 April 2002 (age 55).

£24,895 based on known actuals as at last payment date i.e. 30 September 2001.

24. The relevant factors to any estimate are:

Retirement date

Years of Reckonable Service

Actual Pensionable Remuneration.   

Submissions from Mrs Waller

25. The letter of 11 October 2001 stated pensionable service of 12 years 146 days up to retirement on her 55th birthday.  Although she now agrees that this would have been her pensionable service had she remained in employment up to age 55, she assumed that it was the predicted length of service up to 30 November 2001.

26. The letter is misleading because it omits reference to the ‘rule’ regarding loss of special class status and is factually incorrect in respect of the stated period of pensionable service.

27. What was the relevance of 30 November 2001 other than as her proposed date of leaving?  The letter was written on 11 October 2001 and her 55th birthday was 24 April 2002.  

28. The booklet does not specifically state that a member relinquishes special class status as a result of resigning from the NHS prior to age 55.  She knew that she was going to resign from the NHS on or about 30 November 2001, she knew that she did not wish to draw on her pension until she reached the age 55 so she was expecting to be given an estimate based on her final salary and pensionable service at 30 November 2001. 

29. Although an employer may not be expected to advise on pension matters, in this instance the Employer was acting as the agent of the Scheme and not acting as the Employer.  The Members Booklet states:

“You can ask your employer or us for the estimated value of your Scheme benefits” and “You can ask your employer and us for other information about your pension rights.”

30. There are two pre-conditions to becoming special class.

1) R2 –(1)(a) “who at the coming into force of these Regulations – (I) is in pensionable employment as a nurse..”

2) R2 –(1)(b) “who spends the whole of the last 5 years of her pensionable employment as a nurse…”

She met both of these conditions.  The corresponding references in the booklet are:

a) being a member of the Scheme prior to 6 March 1995

b) being a nurse, midwife, physiotherapist, occupational health nurse and Health visitor

c) spending last 5 years is in one of these jobs i.e. list b) above.

She met all of these requirements.

31. Information presented in the booklet has been interpreted as meaning that a member must spend that last 5 years as a nurse up to age 55.  This is not what R2-(1)(b) states.  When she resigned at age 54 she satisfied a), b) and c) above and was therefore entitled to corresponding ‘rights’ of special class status.  The only reference in the Regulations to a provision ceasing to apply is R2 –(2) which refers to a break in pensionable employment of 5 years or more since the Regs. came into force.  This provision did not apply to her.

32. The booklet clearly confers ‘special class’ status to certain NHS employees.  It refers to various rights enjoyed by such employees.  In her case as a nurse there was only one ‘right’ to be enjoyed and that was the right to receive my full pension 5 years earlier than non ‘special class’ employees.  With such an important right available it would seem appropriate that should such a ‘right’ be capable of being relinquished or foregone by an act of an employee then the booklet would make mention of the circumstances appertaining to such a loss.  The booklet does not contain such a specific provision.

33. There was no need for her to have obtained two sets of figures since she had been advised by the Employer acting as agent for the Scheme and therefore deemed to be in possession of all the information relating to my situation.  She understood that her benefits would be preserved until she reached age 55.  

34. She had assumed form the wording of the letter of 11 October that the 12 years 146 pensionable service referred to the service up to 30 November 2001 but she confirms that such length of service could only have been reached on her 55th birthday.  She suggests it was unreasonable to expect her to have the necessary information at her fingertips to work out that the period quoted did not refer to an end date of 30 November 2001.

CONCLUSIONS

Claim against the Employer

35. Mrs Waller states that the Employer failed to advise her when providing the early retirement quotation that she would relinquish her special class status by retiring before age 55.  Further, that she relied on the quotation when deciding to leave her employment before age 55 by fully expecting to be able to retire at age 55 with the benefits quoted.

36. An employer or indeed a Scheme Manager or administrator has no duty to advise an employee in the way Mrs Waller is claiming. No justified claim therefore arises regarding this aspect, regardless of whether the Employer is acting as agent for the Scheme Manager.  What she can reasonably expect, from either source is accurate information. 

37. Mrs Waller is now in receipt of the correct entitlement from the Scheme. Her claim is that she relied to her detriment on information that she would receive a pension at a higher rate.  

38. I accept Mrs Waller’s statement that the booklet does not expressly state that to take advantage of the Special Provision retirement cannot be before age 55 although that is the effect of the Regulations.  The effect of Regulation R2 is to substitute age 55 for age 60 in Regulation E1 and thus the entitlement to the pension arises for a special provision member who retires on or after attaining age 55.  It is well established law that the wording of Scheme booklets does not take precedence over the Scheme Rules which are set out in the Regulations.

39. The necessary condition to enjoying the privilege of being able to retire at age 55 with unreduced benefits is that employment is maintained in the last five years before retiring at age 55.  The requirement is not met by simply remaining in employment in the last five years before resigning.  However, there is some substance in Mrs Waller’s argument that the booklet does not make this clear.

40. The quotation did not specifically state that it was based on her leaving employment on 30 November 2001.  It was an estimate of benefits based on a pensionable service value of 12 years 146 days, i.e. service that Mrs Waller would have accrued had she remained in employment up to age 55.  However, the reference to “based on pensionable service as at November 2001” was inaccurate.  It was based on pensionable service as at 14 April 2002.  I accept that Mrs Waller would not have realised that the service quoted was based on the date of her 55th birthday.

41. The letter did, however, say that it was an estimate of the benefits she could expect to receive if she retired at ate 55.  Try as she might Mrs Waller has not persuaded me that she could on the basis of that letter expect to receive those benefits if she retired before that date.

42. Her complaint that injustice was caused as a result of the information provided by the Employer is not upheld.

Claim against the Agency

43. Mrs Waller states that the Agency failed to respond to her representations about her complaint about the Employer.

44. Mrs Waller first raised this with the Agency by way of letter dated 10 April 2002.  The Agency issued an acknowledgement on 22 April 2002 and there were a series of e-mail exchanges between then and the issue of a substantive reply on 18 July 2002.

45. Although it took the Agency 3 months to provide this full reply I cannot see that the Agency failed to respond to her representations.  Mrs Waller has not suffered any loss as a result of the length of time taken and the complaint against the Agency is not upheld.

DAVID LAVERICK

Pensions Ombudsman

12 October 2005
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