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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr C Bond

Scheme
:
Scottish Mutual Section 32 Buy-out Policy (the Policy)

Respondent
:
Scottish Mutual

MATTERS FOR DETERMINATION

1. In 1989, Scottish Mutual allowed Mr Bond to transfer the full value of a section 32 buyout policy to a small self administered scheme (SSAS) with Legal & General.  However, Scottish Mutual failed to retain funds to support the Guaranteed Minimum Pension (GMP) obligation which it held.  Scottish Mutual is now trying to reclaim funds from Mr Bond to meet that obligation in full.  Mr Bond says that Scottish Mutual is obliged to provide his GMP, irrespective of the fact it does not hold any funds to do so.  Mr Bond also says that Scottish Mutual has acted inappropriately by trying to “raid” funds he had transferred back to Scottish Mutual and, also, once he had transferred the funds on to Pointon York.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. From October 1985, Scottish Mutual held the Policy for Mr Bond. Mr Bond’s normal retirement date (NRD) was 9 May 2001, when he would be 65.  By virtue of the Policy, Scottish Mutual was obliged to pay Mr Bond’s GMP at his NRD.

4. The SSAS with Legal & General was set up in 1987.  Mr Bond was one of the trustees of the SSAS.

5. In 1989, Scottish Mutual advised that Mr Bond could transfer the proceeds from the Policy to the SSAS with Legal & General despite the SSAS not being able to accept GMP liabilities.  The total value transferred was £10,115 (the Policy Proceeds).  However, this amount included Mr Bond’s GMP element which, at the date of the transfer, Scottish Mutual says was £8,439.86.  Scottish Mutual says that, due to an administrative error, the transfer was allowed to proceed, despite the fact that Scottish Mutual was obliged to provide Mr Bond’s GMP at his NRD.

6. Scottish Mutual did not notify Legal & General that the Policy Proceeds contained a GMP element and did not notify the Inland Revenue of the transfer.

7. Scottish Mutual says that it would not have been possible for it to split Mr Bond’s benefits on transfer. Therefore, it could not have transferred his non-GMP element and retained his GMP within the Policy.  They say that all of his benefits had either to be transferred, or to remain with Scottish Mutual.

8. Legal & General confirm that the SSAS was a non-contracted out money purchase occupational scheme which has never been capable of accepting GMP liabilities.

9. In about December 1997, Mr Bond invested his total Policy Proceeds of £327,867 into three Income Withdrawal Plans with (IWPs) with Alba Life, Equitable Life and Scottish Mutual.  

10. In August 2001, Mr Bond approached Scottish Mutual, having been advised by the Inland Revenue that Scottish Mutual was obliged to provide his GMP of £39.73 per week.  Following some investigation, Scottish Mutual identified the error that occurred in 1989 and advised Mr Bond in May 2002 that it proposed to deduct the sum of £28,496 from Mr Bond’s IWP to provide his GMP.

11. In September 2002, Mr Bond transferred the IWP from Scottish Mutual to a self invested pension plan (SIPP) with Pointon York.  In October 2002, Scottish Mutual wrote to Pointon York requesting the return of the cost of the transfer value of £48,840.19. In November 2002 they wrote to Pointon York again requesting the return of £28,503.00.

12. At May 2002, the cost of Mr Bond’s GMP was £28,496.  Scottish Mutual has advised that the cost of Mr Bond’s GMP at his NRD was £26,461.58.  

13. Scottish Mutual says that, if Mr Bond transfers the sum of £28,496 back to Scottish Mutual, it is prepared to provide his GMP from his NRD, plus interest on the late payments.  This is despite the fact that, as at July 2004, the cost of providing the GMP had risen to £31,772.  Scottish Mutual has also offered Mr Bond £500 to compensate him for any distress and inconvenience caused.

CONCLUSIONS
14. Scottish Mutual is obliged to provide Mr Bond’s GMP.  It was an act of maladministration that Mr Bond’s funds were transferred into a scheme which could not accept a GMP element.  As Scottish Mutual would not have split the fund, Scottish Mutual should have retained the Policy Proceeds.

15. However, when the Policy Proceeds were transferred, Mr Bond was a trustee of the SSAS.  Thus, he cannot place all the responsibility for the transfer on Scottish Mutual.  Both he and Legal & General have some responsibility to ensure that the SSAS can accept the funds being transferred in.

16. While Scottish Mutual is obliged to provide Mr Bond’s GMP, its maladministration means it does not have the funds with which to do so.  This does not mean, however, that Mr Bond is entitled to receive a GMP from Scottish Mutual, as well as retaining the benefit of the Policy Proceeds.  

17. It seems to me that the way forward which Scottish Mutual suggested in August 2001 (see paragraph 10) would have been a sensible end to the matter.  He would have received his GMP and Scottish Mutual would have received the cost of providing it.  However, by transferring his funds from Scottish Mutual, Mr Bond thwarted this plan.  Their offer to proceed as suggested in paragraph 13 would also have been a fair settlement.

18. Mr Bond is in my view seeking to profit from a mistake which was made. He has suffered no detriment as a result of that mistake. I am not prepared to make any direction in the matter.

DAVID LAVERICK

Pensions Ombudsman

8 February 2006
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