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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr G Palmer

Applicant’s representative:
Mr IT Mereweather 

Scheme:
John Palmer Limited Retirement Benefits Scheme 

(the Scheme)

Respondent:
Bevis Trustees Limited (the Trustee)

MATTERS FOR DETERMINATION
1. Mr Palmer complains that his wishes in relation to the treatment of his pension on wind-up of the Scheme could not be implemented due to a misrepresentation on the part of the Trustee. As a result, Mr Palmer claims that his pension arrangements are organised in such a way as to provide less advantageous benefits than would have otherwise been the case. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Palmer joined the Scheme on 10 August 1984. The Scheme was wound up on 31 October 2001. The Trustee sent all Scheme members, including Mr Palmer, a letter dated 30 July 2001 providing each of them with a quoted transfer value guaranteed until 31 October. Members were also provided with a form to complete, indicating whether they wished either to take the transfer value to an alternative suitable pension arrangement or to leave their benefits with the Scheme in which case a deferred annuity would be purchased with a insurance company (the Insurance Company). Where the transfer option was preferred, the form contained a box for the receiving account name to be inserted. Members were advised to complete the forms stating their preference and return it to the Insurance Company by 31 October, otherwise the deferred annuity option would automatically be exercised on their behalf. Details of the form are set out in the Appendix.

4. On 26 October 2001 Mr Palmer’s financial adviser (Mr Parker), on Mr Palmer’s behalf, requested an extension of the deadline for the return of the options form.  The Trustee agreed that the deadline could be extended until 2 November 2001. Mr Parker was advised that this was the absolute deadline for returning the option form to the Insurance Company and for simplicity it should be dated on or before 31 October.

5. The option form was faxed to the Insurance Company by Mr Parker on 2 November. The option to take a transfer value was selected and the form signed and dated 2 November 2001, but the required information regarding the receiving scheme account was not provided. 

6. On 2 November the Insurance Company advised Mr Parker by fax that the option to transfer benefits was only available before 31 October and that as Mr Palmer had signed the form after this date he was no longer entitled to the transfer. Mr Parker explained to the Insurance Company that the Trustee had authorised an extension to the deadline. The Insurance Company wrote to Mr Parker on 20 November 2001 saying that the Trustee did not have the necessary power to extend the deadline and that a non-profit deferred annuity had been put in place with effect from 31 October. To surrender this replacement policy would give rise to a much smaller transfer value than had previously been quoted.

7. On 27 November 2001 Mr Parker wrote to the Trustee on Mr Palmer’s behalf. He said that as a result of missing the 31 October deadline and so being unable to transfer his benefits to  alternative pension arrangements as had been intended, Mr Palmer’s wife would be disadvantaged as the deferred annuity only provided a 50% widow’s benefit. He asked to invoke the Scheme’s Internal Disputes Resolution Procedure (IDRP) on Mr Palmer’s behalf.

8. The Insurance Company told the Trustee in a letter of 24 January 2002 that:

8.1. A copy of  Mr Palmer’s form had been received by fax on 2 November 2001;

8.2. The copy indicated that Mr Palmer had signed the form on 2 November but the form was not completed correctly as it did not show the name of the receiving scheme; and

8.3. An original form was never received. Without that, a transfer value could not have been paid.

9. On 22 March 2002 the Trustee’s first stage arbiter under the IDRP (the Arbiter) wrote to Mr Parker saying that: 

9.1. Mr Palmer’s option form was incomplete in that it did not contain details of the receiving account and that therefore, even if the 2 November deadline had been valid, it may still not have been possible to process the transfer request; 

9.2. Despite the above, the Arbiter had decided to uphold Mr Palmer’s complaint; 

9.3. In relation to death benefits the Arbiter said  “In your letter of 27 November you state that the concern is the position in the event of Mr Palmer’s death “in the short term.”” The Arbiter proposed that the matter could be dealt with by effecting an insurance policy (Family Income Bond) to provide benefits on death during the remaining significant years, ie between Mr Palmer’s 65th and 70th birthdays. To cover the cost of this, adviser’s fees and inconvenience he proposed a compensation payment of £1,500. 

10. Mr Parker responded that the amount of compensation required was much higher, in the region of £87,000, to cover loss of potential tax savings on income and reduced tax free cash, cost of advice and inconvenience, distress and loss of flexibility. In addition he considered that life cover needed to be put in place from the current date until Mr Palmer’s 75th birthday.

11. Mr Palmer referred the matter to me. At that time, Mr Parker said on his behalf that he should be compensated on the following basis:

11.1. Mr Palmer planned to transfer from the Scheme to a section 32 Buy-Out policy then to a personal pension plan, from which he could draw income until age 75 (Income Drawdown) and obtain tax-free cash of £79,749. This is £40,352 higher than the tax-free cash available under the deferred annuity. Mr Palmer must now receive these funds as income and suffer the higher rate income tax charge. The Trustee should be accountable for the increased tax liability calculated as £16,140;

11.2. Having significant wealth and a portfolio of other pension arrangements, Income Drawdown would have allowed Mr Palmer to vary his pension income to take advantage of capital gains allowances available from his ordinary investments. For a higher rate tax payer capital gains allowance can lead to tax savings of £3,000 p/a. Over 16 years (up to age 75) the value of lost capital gains tax allowances amounts to £48,000 for which the Trustee should be accountable;

11.3. If the section 32 buy out policy route had been followed death benefits available to Mr Palmer’s widow pre-retirement would have been £372,371. This compares to death benefits under the deferred annuity of £128,521 – a shortfall of £243,850. Mr Parker suggests that the simplest remedy is for the Trustee to cover the cost of effecting level term assurance for two years to cover £243,850. Post retirement, the initial five-year guarantee from retirement at age 60 until 65 under the deferred annuity offsets the value of benefits under Income Drawdown. In the Trustee’s letter of 22 March 2002 it had been suggested that the cost of effecting a Family Income Bond to provide benefits of £8,700 per annum between age 65-70 would be appropriate compensation. Mr Parker is in agreement with this remedy but would prefer a termination date of age 75 when an annuity has to be purchased;

11.4. Billed professional fees incurred in taking advice on pensions options which, in the event, it was not possible to implement, £3,000; and

11.5. Inconvenience, distress and loss of flexibility, £20,000.

12. The Trustee submits that:

12.1. Whether or not Mr Palmer would have taken the steps and utilised benefits exactly as described is speculative and therefore whether or not he would have achieved the calculated savings is also uncertain. Mr Palmer has considerable assets outside of his pension and therefore has many options open to him in respect of his total assets. This factor is also relevant in terms of his ability to mitigate any losses said to be attributable to lost capital gains allowances, as such allowances could be absorbed in other ways, given the breadth of Mr Palmer’s portfolio. Furthermore, if, as is likely, the increased tax-free lump sum available under the section 32 buy out policy route was re-invested, the investment would attract a tax liability;

12.2. The potential loss of capital on death before and after retirement had been examined. On death after retirement, the amount of loss is highly dependent on assumptions made but generally, the loss is higher if death occurs between age 65 and 70. Under some scenarios there would be no loss at all if death occurred after age 70;

12.3. The professional pensions advice fees seem disproportionately high. It is estimated that a reasonable sum would be £500 representing five hours of advice at £100 per hour; and

12.4. £20,000 compensation for inconvenience and distress or loss of flexibility is inappropriate. A goodwill payment of £575 is proposed. 

13. Mr Palmer further submits that:

13.1. The main purpose of the option form was to determine the allocation of funds to the deferred annuity policy. It was not to administer the transfer away of individual pension funds by members. By signing the form, Mr Palmer was expressing his preference not to have a deferred annuity purchased for him;

13.2. The fact that the destination of the transfer value was not provided on the form was irrelevant since a request to proceed with a transfer would not have been actioned by the Insurance Company on 31 October 2001. It would have been dealt with subsequently;

13.3. It is a “matter of fact” that, had an extension not been granted for completion of the form, Mr Parker and Mr Palmer would have made the necessary arrangements to lodge the form with the Insurance Company in time for the deadline of 31 October since they were both available to do so;  and

13.4. He requests an ex gratia lump sum of £18,000.

CONCLUSIONS

14. That the Trustee did not have authority to extend the 31 October deadline to 2 November is not in dispute. I consider the Trustee’s action in purporting to extend the deadline was  maladministration. 

15. However even if the deadline had been extended to 2 November 2001, Mr Palmer still failed to complete the form as required. The form he sent to the Insurance Company did not contain details of the receiving account. Mr Palmer says that the lack of this detail on the form is not the primary reason for it not being processed in the way he wished. However, it was a contributory factor. 

16. I do not accept Mr Palmer’s argument that the form’s purpose was simply to record whether or not members agreed to the purchase of a deferred annuity. Option A represents a discharge to the Insurance Company in relation to benefits under the Scheme. This seems to be rather more than a simple request not to purchase an annuity.

17. Mr Palmer says that he and his adviser, Mr Parker, would have taken steps to complete the form earlier if they had known the extension was not valid. It seems to me that Mr Parker and Mr Palmer had ample opportunity between July and October 2001 in which to make decisions and sign the appropriate forms. 

18. Thus, I conclude that it was not the actions of the Trustees in falsely indicating that he had an extra two days to return the form that meant that Mr Palmer’s attempt to take a transfer value was unsuccessful.

19. Despite the view of the Stage 1 arbiter, my conclusion is that Mr Palmer has not suffered any injustice as a result of the Trustee’s maladministration.  

DAVID LAVERICK

Pensions Ombudsman

31 March 2005

Wording of option form, signed by Mr JG Palmer on 2 November 2001

OPTION A

I wish to take a transfer value in full and final settlement of my benefits as illustrated on the enclosed sheets and understand that this will mean that I have no benefits or rights remaining under the John Palmer Limited Retirement Benefits Scheme.

I acknowledge that compliance with this request shall discharge, in full, the liability of Sun Life, under the above scheme.

Member’s signature

Date


Please infill the name of the account for the receiving scheme


OR

OPTION B

I do not wish to take a transfer value to a replacement policy and understand that subsequently the option to transfer will no longer be available after 31 October 2001. Please issue me with a formal statement of the benefits that are frozen in my name under the John Palmer Limited Retirement Benefits Scheme.

Member’s signature

Date
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