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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	:  Mr A Trivedi

	Scheme
	:  Hunting Pension Scheme

	Respondents
	 

	Trustee
	:  Hunting Pension Trust Limited

	Employer
	:  Hunting Aviation Limited


MATTERS FOR DETERMINATION 

1 Mr Trivedi says that:

1.1 the Employer failed to make a representation to the Trustee for him to have an Incapacity Pension from the Scheme; and

1.2 the Trustee improperly refused to grant him an Incapacity Pension from the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration, and if so, whether injustice has been caused.
THE RULES OF THE SCHEME

3.
“Incapacity” is defined in the Rules of the Scheme, as follows:

“in relation to a Contributory Member serious illness or disablement (whether mental or physical) such that it is not likely that he will ever again be capable of performing the duties of his normal (or similar) employment with any of the Employers and that his earnings capacity has been substantially and permanently impaired”

4.
Rule 4.3(1) of the Scheme states that:

“If, before a Contributory Member’s Normal Retirement Date, an Employer is of the opinion that a Contributory Member cannot continue in Service due to Incapacity (and not for any other reason), the Trustee may (if such Employer has made a recommendation that a pension should be paid under this Rule) award a pension (having considered such medical evidence and other evidence as it thinks fit) to such Contributory Member to commence on the day following cessation of the Contributory Member’s Service on account on Incapacity and to continue (subject as provided below) during the remainder of the Contributory Member’s life”

MATERIAL FACTS

5. Mr Trivedi was born on 29 July 1960.  He was a Stove Enameller for the Employer, a company based in Croydon in Surrey.  From 21 February 1996, he became absent from work due to back pains.

6. In a letter to the Employer, dated 5 August 1996, Mr Trivedi’s General Practitioner stated that it was difficult to reply to questions that had been asked about Mr Trivedi’s work-related abilities.  The General Practitioner enclosed two medical reports from one of the consultants who had been treating him.  One of these referred to indications on a CT scan that Mr Trivedi had spinal problems but the consultant orthopaedic surgeon (the “Consultant Orthopaedic Surgeon”) had considered it unwise to embark on surgery at such a young age, and had added that “every possible conservative avenue should be explored”.

7. Mr Trivedi had provided a medical certificate indicating that he would be unfit to work until 20 November 1996.  On 3 October 1996, the Employer offered Mr Trivedi the option of returning to work from 20 November, on a part time basis, initially carrying out light duties, which would entail the masking of components of less than one pound in weight.  In reply, Mr Trivedi, who had moved to Hitchin in Hertfordshire, stated that he had been to see his new General Practitioner who had said it was difficult to say when he would be able to return to work.

8. The Employer received a medical report from the Consultant Orthopaedic Surgeon, dated 27 November 1996, who stated that;

“I was asked [by the General Practitioner] to provide you with a report to help you establish whether Mr Trivedi is ready to return to work or not.  He had a prolapsed intervertebral disc at the lowest level (L5/SI) removed three years ago.  He did well until January of 1996, in fact he fully recovered.  However, in the early part of February 1996, he became unwell with a recurrence of his back pain and leg pain and he has been off work ever since.

I have reviewed him on three occasions in our clinic and we organised a repeat scan of the spine which showed that he has some inherited disorder in the bones which makes the canal much narrower than usual.  This means that any excess tissue, such as scar tissue from the surgery, or lipping of bone from wear and tear, encroach on the nerves much quicker than usual and cause persistent symptoms. 

As we have reviewed his case through the year, he has slowly improved and we have therefore been loathe to offer further quite radical surgery which would entail formal decompression of the back and possible fusion to stabilise the spine.  This would mean six to twelve months of rehabilitation before work could be contemplated.

If, however, Mr. Trivedi continues exercising and physiotherapy … one would hope that he would remodel the spine, the nerve roots will become free again and his back pain and leg pain will go away.  There has been no change in his spine, looking at the scan, for a number of months so I think his overall prognosis is very favourable.   I would imagine by January of 1997, a decision should be taken locally as to whether he continues to be employed and given time to recover on his own, or whether you could accept him back on lighter duties.  As the job description clearly states, he could paint and clean but lifting engine parts would be impossible.  It is very much a case of waiting to see how Mr. Trivedi goes on a week by week basis, but the most sensible thing to do would be to set a deadline for this period and reassess the situation at that time.  This can be a very up and down affair and it can last anything up to 2 or 3 years and clearly your company cannot wait this long before a full recovery is achieved.

My feeling is that eventually Mr. Trivedi will be fully fit and able to perform any tasks he requires.  There is no evidence that he has a permanent disability, merely a bit of wear and tear in the lumber spine which has crept up secondary to his surgery.  The original surgery was performed for a benign slipped disc.  Ten year review studies of this condition show that almost all patients are fully recovered, although some do have a variable course over the first 5 years.”

9. At a meeting, held on 16 January 1997, attended by representatives of the Employer, Mr Trivedi and a trade union representative, the Consultant Orthopaedic Surgeon’s medical report was discussed.  Mr Trivedi was offered light duties masking components where he could stand up or sit down to relieve any pains.  He was concerned about the time he would take in the masking of components but the Employer said that it did not matter how long it took.   He declined the offer, as he thought that might aggravate the healing process, and preferred more time for recovery.  The Employer agreed to extend his period of absence for one further month and said it would terminate his employment, on 17 February 1997, if he was unable to return to work.

10. Mr Trivedi instructed a solicitor (the “Solicitor”) to act on his behalf and, with the benefit of the Solicitor’s advice, wrote to the Employer, on 13 February 1997.  He suggested that his General Practitioner had a better grasp of his medical condition and requested a further six months deferral of his dismissal.  The Employer wrote to the General Practitioner, who replied, on 4 March 1997, and stated that:

“I really do not feel that I am in position to answer the questions you pose…

As you are aware, Mr Trivedi is currently undergoing physiotherapy.  I feel that it is appropriate to wait until he has finished this current course of treatment, between 6 – 8 weeks, to see if it makes any significant difference to his back.  If Mr Trivedi is unfit to work at that time, I think a further opinion by [the Consultant Orthopaedic Surgeon] would be appropriate.”

11.
At a meeting, held on 28 August 1997, attended by representatives of the Employer, Mr Trivedi and a trade union representative, Mr Trivedi stated that, he had seen the Consultant Orthopaedic Surgeon in July who had written to his General Practitioner.  The Employer agreed to obtain an up-to-date medical report from the General Practitioner and stated that a final decision about Mr Trivedi’s future employment would be based on that report.  The Employer informed him again that the offer of light duties was still open but he said that he was “not able to do that at the moment”.

12. In a letter dated 3 September 1997, the General Practitioner stated that:

“… I have now received a letter from [the Consultant Orthopaedic Surgeon], which enables me to give more definite answers to your questions than I would have been able to previously.

With regards to Mr Trivedi’s return to work, [the Consultant Orthopaedic Surgeon] is of the opinion that Mr Trivedi should be made formally unfit for work on the grounds of ill health.  Therefore, your questions 2, 3 and 4 become irrelevant.

I think it is extremely unlikely that any alternative employment that you offer would be applicable.  I understand from Mr Trivedi that he has already tried working whilst sitting down, and this was not acceptable.  In addition, he would be required to make quite a long journey from Bedfordshire [Hertfordshire] to Croydon.  I think this in itself would be non-viable.

Mr Trivedi is aware that he is being made unfit on medical grounds.”

The Consultant Orthopaedic Surgeon’s medical report to the General Practitioner, dated 1 August 1997, was not disclosed to the Employer.

13. At a meeting, held on 9 October 1997, attended by representatives of the Employer, Mr Trivedi and a trade union representative, Mr Trivedi was notified that his employment was to be terminated and he was informed of the options available to him.  The Employer stated that the Trustee was automatically informed of leavers and that he would be contacted direct with information as to the pension options available to him under the Scheme.  The termination date of his employment was subsequently established, as 10 October 1997.

14. Mr Trivedi asked the Trustee about an Incapacity Pension by a telephone call, on 20 November 1997.  The Trustee referred him to the Employer, which then forwarded an application for determination by the Trustee, on 5 December 1997.  The Trustee says that the industrial division in which Mr Trivedi had been employed was in the process of being sold at the time (see paragraph 17 below) and it was decided to consider his application notwithstanding the absence of any recommendation from the Employer.  By a letter to Mr Trivedi, dated 10 December 1997, the Trustee stated that further medical evidence was required in connection with his leaving service and requested completion of a Medical Access form.

15. The General Practitioner wrote to the Trustee, on 9 January 1998, and stated that:

“[Mr Trivedi’s condition] carries a poor prognosis without surgery, so he has not been given a full opportunity to recover from a painful, debilitating condition.

His employer’s only choice was to terminate his employment with the medical advice given and that would mean he was permanently incapacitated.

Surgery would offer him a good chance of returning to his existing work.  In view of his disability he should be offered a furthered specialised referral.”

16. By a letter to Mr Trivedi, dated 2 February 1998, the Trustee stated that:

“The Medical Adviser to the Trustee of the Hunting Pension Scheme has considered your application for an Incapacity Pension.

Under the Rules of the Hunting Pension Scheme the Trustee has discretion to pay an Incapacity Pension in an individual case.  Before they can exercise that discretion, the member concerned must meet the test for incapacity set out in the Rules. … 

In your particular case I have been led to understand that your condition is partly congenital and that surgical options to relieve your symptoms have not been fully exhausted.  I understand that there is an extremely strong possibility of you receiving successful surgery...

I am, therefore, writing to advise you that you are not eligible for an Incapacity Pension from the Hunting Pension Scheme”

17. The part of the business that had employed Mr Trivedi was sold by the Employer to Sigma Aerospace Limited.  The sale was completed in March 1998.

18. Mr Trivedi decided he would obtain a medical report from a consultant neurosurgeon (the “Consultant Neurosurgeon”) who had treated him previously in Glasgow in 1993.  The Solicitor made the Trustee aware of Mr Trivedi’s intention, on 15 June 1998, and the Trustee indicated a willingness to consider the further medical evidence to be provided.

19. Following a CT scan, an MRI scan and medical examination of Mr Trivedi,  the Consultant Neurosurgeon wrote on 28 October 1998 that:

“… His recent MRI has excluded any surgically remediable lesion.  I would strongly advise against any further surgery.  His symptoms result from a degenerative disease of the lumbar-sacral spine perhaps compounded by a degree of post-operative scar tissue affecting the nerve roots.  No specific treatment is required other than continuing with conservative measures – analgesics, avoiding bending and/or heavy lifting and not returning to an occupation which involves heavy manual work on an indefinite basis.   There is no reason why Mr Trivedi could not take on light duties, but I understand that since his former occupation with Hunter [sic] Aviation involved lifting heavy engines, it would be impossible to return to this job.

Despite the initial CT scan report, recent investigations have confirmed that there is no evidence of any ‘congenital narrowing of the lumbar canal’.  Even if this were present, it would simply indicate a diameter at one end of the normal range and would not mean that there was a ‘congenital cause of the incapacity’.”

20.
The Solicitor forwarded the above medical report to the Trustee, on 30 November 1998, and asked the Trustee to note that the medical report categorically stated that there was no congenital narrowing of the Mr Trivedi’s lumbar canal and no congenital cause of the incapacity.  The MRI scan had excluded any surgically remediable lesion and, therefore, the two reasons for the Trustee’s refusal of Mr Trivedi’s application for Incapacity Pension were wrong.

21. On 27 July 1999, the Trustee wrote to the Consultant Neurosurgeon.  A copy of Mr Trivedi’s job description of a Stove Enameller was provided together with the Scheme’s definition of Incapacity, and the following questions were asked:

“1.
Do you consider that in 1997 Mr Trivedi was capable of employment similar to his previous employment, which would involve light duties and not heavy manual work?

2. If you consider that he was not capable of such duties in 1997, would you have considered then that it was likely he would ever again be capable of performing similar employment involving light duties.  If so, what would you have considered to be a reasonable timescale for him to do so?

3. Finally could you expand upon your references to light duties, indicating the kind of employment envisaged.  For example, would you recommend a job that was more sedentary, i.e. desk based, or more active employment?”

22. On the same date, 27 July 1999, the Trustee asked the Solicitor for a copy of the Consultant Orthopaedic Surgeon’s medical report to the General Practitioner, dated 1 August 1997 (see paragraph 12 above).

23. Mr Trivedi wrote to the Consultant Neurosurgeon, on 5 August 1999.  He said that the job description that had been provided by the Trustee’s letter to the Consultant Neurosurgeon, dated 27 July 1999 (see paragraph 21 above), was not sufficiently detailed and, hence, misleading.  He provided a more detailed description and, in particular, stated that:

“Masking:  This might be considered as light duties.  Some areas of the components have to be masked before spraying.  Again this would involve lifting the component, turning it over to assess where the masking is required.  This too needs, lifting, bending, sitting and standing to varying degrees.  It might appear light work for most people but to do it continuously is hard work.”

24. The Consultant Neurosurgeon replied to the Trustee’s questions in paragraph 21 above, on 16 August 1999, and stated that: 

“1.
In 1997 Mr Trivedi was capable of employment which would have involved light duties e.g. desk work/walking/sitting/using light tools – but not lifting items more than 10-15lbs.  From the job description it is not possible to tell whether or not the job involved lifting items more than this weight.  I do note that “very frequent bending” is described and this in itself would be a contraindication to pursuing this job.  I do not therefore consider that Mr Trivedi was capable of carrying out employment “similar to previous employment” which involved light duties as described

2. I would always advise patients who have undergone a disc operation to avoid any such occupation on an indefinite basis but to attempt to seek a “lighter job” as I described above i.e. deskworking/walking etc.

3. The first part in this question has already been answered in 1.  Some level of exercise e.g. walking, climbing stairs and participating in certain sports would be sensible provided that these avoided bending and of course heavy lifting.”

25. A copy of the Consultant Orthopaedic Surgeon’s medical report, dated 1 August 1997, as requested by the Trustee in paragraph 22 above, was provided by the Solicitor to the Trustee, on 18 August 2000.  This stated that:

“It comes as no real surprise to me to read your letter having reviewed him recently.  He really seems to have given up the ghost and is more interested in being labelled disabled than making an attempt to get himself rehabilitated.

It may well be better for him in the long term if he does take some time off so that he can concentrate on his back without the pressures of his employers hanging over him waiting for him to come up with an answer.

I do not hold up any high hopes that the epidural with [sic] radically help him and it may well be that we need to decompress his spine in the end.  … The fact of the matter is Mr Trivedi does have recurrent scar tissue in a narrow canal which is encroached upon his roots.  It appears that he is not going to make a full recovery on his own and it is therefore logical to say that without surgery in the short/medium terms there is no point in hoping that he will be fit for work.  He should therefore be made formally unfit on the grounds of ill health.

Even if we made a decision to offer him surgical option to help the situation, as you know waiting lists being what they are even in sunny Stevenage it is unlikely he will [be] fully recovered from the procedure for another 12 months or so.”  

26. In view of the passage of time, it was decided that the matter would be dealt under Stage 2 of the Scheme’s Internal Dispute Resolution (IDR) procedure.  At a Trustee’s meeting, held on 8 February 2001, Mr Trivedi’s Stage 2 IDR application for an Incapacity Pension was rejected.  The Trustee’s formal notification, dated 26 February 2001, stated that:

“It was noted that Mr Trivedi’s normal employment did involve the lifting of heavy machinery (with the benefit of equipment) and a reasonable degree of bending and, therefore, it was accepted that Mr Trivedi was not capable of performing his normal employment. However, it was noted that lighter duties had been offered to Mr Trivedi on two occasions, but they had been declined. It was further noted that the medical evidence provided by [the Consultant Neurosurgeon] (dated 29 October 1998 and 16 August 1999) had concluded that Mr Trivedi could take on light duties.  It was further noted that in earlier medical evidence supplied by [the Consultant Orthopaedic Surgeon] (27 November 1996) he had concluded that in the future Mr Trivedi was likely to be fully fit and that studies of his condition showed that almost all patients recover fully.  The Trustee also took account of the report obtained by the Trustee from Dr Roberts, the medical adviser to the Trustee, in which he agreed with [the Consultant Neurosurgeon’s] findings.  The Trustee concluded, therefore, that Mr Trivedi did not fulfil the first part of the test, in that he was capable of performing similar employment (and thereby maintaining his earnings capacity).”

27. The Trustee says that:

27.1 all of the medical evidence was considered;

27.2 no weight was given to the fact that the Employer had not made a recommendation for Mr Trivedi to have an Incapacity Pension; 

27.3 his medical condition had not met the test for Incapacity;

27.4 the medical evidence supported the fact that he was likely capable of performing similar employment;

27.5 he was offered similar employment on at least two occasions by the Employer, as a Stove Enameller, using lighter weight components not exceeding 1lb in weight;

27.6 the offer would have had no impact on his earnings, his contract provided for 39 hours work per week and his annual salary scale, on 1 July 1997, was £16,464.25;

27.7 the Consultant Neurosurgeon had been unaware that Mr Trivedi had been offered similar employment; and

27.8 the decision reached by the Trustee was reasonable.

28. Mr Trivedi says that;

28.1 he was not offered “light duties” or “similar duties”;

28.2 the former involves mainly masking, which is not a skilled job, and is on a different pay scale;

28.3 masking also involves considerable bending and lifting;

28.4 with overtime, he was able to earn £22,000 per annum and, therefore, the offer of lighter or similar duties would have resulted in his earning capacity being substantially and permanently impaired; and

28.5 the Employer failed to make a decision about whether an Incapacity pension should have been paid to him and failed to make a recommendation to the Trustee about whether or not an Incapacity pension should have been paid.

28.6 By referring the matter to the Trustees without a recommendation the Employer acted with maladministration.
CONCLUSIONS

29. The starting point for an Incapacity pension to be paid under Rule 4.3(1) of the Scheme is that the Employer has to be of the opinion that a Member cannot continue in service due to Incapacity.  The Trustee has no role to play unless the Employer has made a recommendation to the Trustee that an Incapacity pension should be paid to the Member.  The Employer did not make such a recommendation, thus giving rise to Mr Trivedi’s first complaint.  It follows, incidentally, that in the absence of any recommendation from the Employer the Trustee had no basis on which to make any decision. 

30. The issue before the Employer was whether Mr Trivedi was unable to continue in service due to Incapacity.  Incapacity is defined as serious illness or disablement (whether mental or physical) such that it is not likely that he will ever again be capable of performing the duties of his normal (or similar) employment with any of the Employers and that his earnings capacity has been substantially and permanently impaired.  The medical evidence indicated that Mr Trivedi’s symptoms could have been relieved by surgery and that he would eventually be fully fit and able to perform any tasks he required.  Thus, the medical evidence available to the Employer at the time of Mr Trivedi’s dismissal was that he would be able to return to his normal job, as a Stove Enameller.  The Employer had, therefore, no grounds on which to form an opinion that Mr Trivedi could leave service because of Incapacity, as defined in the Rules of the Scheme.  On that basis no recommendation had to be made to the Trustee.
31. I see nothing amiss with the Employer notifying the Trustee of the fact that Mr Trivedi was leaving its employment.  Even if Mr Trivedi did not qualify for an Incapacity Benefit he would need information about when all his benefits accrued under the Scheme would be paid.

32. Although after an enquiry made by Mr Trivedi, on 20 November 1997, the Employer referred his request for Incapacity to the Trustee, in the absence of any recommendation from the Employer the Trustee had no power to award him an Incapacity pension.  No doubt the Trustee felt that its subsequent consideration (albeit that in the event it did not lead to the award of an Incapacity pension) was in Mr Trivedi’s best interests but, on my analysis, the Trustee was acting ultra vires in considering whether Mr Trivedi could receive an Incapacity Benefit.

33. I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

22 November 2006
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