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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr P Wraith

Scheme
:
The Yorkshire Caravans of Bawtry Limited Retirement and Death Benefits Scheme (1990)

Trustees
:
Trustees of the Scheme

Friends Provident
:
Friends Provident Life and Pensions Limited, the administrators of the Scheme

Employer

Yorkshire Caravans of Bawtry Limited

MATTERS FOR DETERMINATION 

1. Mr Wraith complains that the Trustees did not advise him of the Friends Provident demutualisation bonus due to him, and reduced the amount from the figure of £5,358 recommended by Friends Provident to £1,500.  He claims that the Trustees rewarded those members of the Scheme still in service and discriminated against those members who had left service, thereby not acting in good faith or in the best interests of the members of the Scheme.  He also claims that the decision was made by the Employer, rather than by the Trustees.

2. The complaint was later extended to encompass the actions of Friends Provident as the administrators of the Scheme.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. The Scheme is a money purchase scheme underwritten by Friends Provident.  When Friends Provident demutualised, just over 14,000 shares were made available to the Trustees for the benefit of Scheme members.  Friends Provident recommended how the shares should be allocated amongst the members.  Their recommendation was that Mr Wraith should receive 2,381.50 shares, 16.90% of the total.  

5. The Trustees have produced the minutes of a meeting held between the Directors of the Employer and the Trustees on 20 July 2001.  The minutes read as follows:

“The Directors did not agree the allocation suggested by Friends Provident for several reasons.

“Ex employees that had left, some of these had been asked to leave the Employer should not be rewarded on the same percentage as long service employees, still employed by YC [Yorkshire Caravans].

“This was agreed.”

6. The Employer’s financial advisers asked Friends Provident if the Employer could influence the distribution of shares, as the Employer would not wish ex-employees who had left service on acrimonious terms to benefit.  Friends Provident said that the Employer could not change the suggested allocation, but that the Trustees could.  The Trustees would, however, have to take total responsibility for the allocation and for any subsequent issues which might arise with Scheme members.

7. Friends Provident sent the Trustees a form to complete if they wished shares to be allocated in a manner different to that suggested by the insurance company.  The beginning of the wording of the form is as follows:

“We, the trustee(s) of the above scheme, instruct you NOT to allocate the proceeds of sale of the variable allocation of shares arising from the above policy(ies) between the scheme members in line with the proportion in which their scheme benefits contributed to the total demutualisation benefits of the scheme.

“Instead we instruct you to allocate the proceeds of sale of the variable allocation of shares between the scheme members in the following proportions:”

8. The form was to be “Signed by all the trustees of the scheme”. 

9. Minutes of a second meeting include:

“Having contacted [the financial adviser’s] office to confirm that YC were able to issue the share value, we received a form sent from Friends Provident to complete.

“The workings out were as follows

Under 3 years service    1%

3/5 years service            2%

5/7 years service            4%

8 year service                5%   unless the members are still employed by Yorkshire Caravans of Bawtry Ltd then they will receive 15%”

10. I am told that those attending this second meeting were:

Mr Derek Smith

Chairman

Irene Coles


Company Secretary

Christine Robertshaw

Office Manager

Mrs Goulden-Smith 

Managing Director

and that a Mr Wishaw from the Company’s Auditors and Accountants may also have been present. A copy of the relevant minute has been signed by Mr Smith, Mrs Goulden-Smith and Mrs Coles.   

11. The shares were allotted on that basis so that, if members had worked for the Employer for at least 8 years and received 5% of the shares, they received an additional 10% if they were still employed.  A member with less than 8 years’ Employer service would receive 1%, 2% or 4%, whether that member was still in service or had entitlement only to a deferred pension.

12. Mr Wraith was granted only 5% of the shares.  Another member was granted 8%.   Four of the members were granted the full 15%.

13. The form authorising Friends Provident to allocate the shares in the proportions agreed by the Trustees was signed on 6 August 2001 by Derek J Smith and Irene Coles, as Trustees.  The latter, however, was not appointed by deed until 28 September 2001.  The deed did not backdate her appointment.  Mrs M E P Prescott, although she had left service on 29 March 1999, nevertheless remained a trustee, but did not attend the second meeting.

14. Shortly afterwards Mr Wraith was looking to transfer his Scheme benefits to a personal pension with Norwich Union, and his financial adviser was told by Friends Provident that he had been allocated £5,358.47 worth of shares in the demutualisation, which would be added to his transfer value.  When he received a subsequent quotation, however, Mr Wraith’s adviser was told that his demutualisation bonus was only £1,585.35.  Mr Wraith complained to Friends Provident, and was told that the demutualisation bonus had been reapportioned, on the instructions of the Trustees.  Friends Provident apologised for having earlier quoted him too high a demutualisation bonus – their records had not been updated to take account of the split the Trustees had chosen.  He complained to Friends Provident that the Trustees had given him no indication of what his share of the demutualisation bonus would be, or of the fact that the original figure had been reduced.  

15. Mrs Coles then sent Mr Wraith copies of the minutes and told him why it had been decided to alter the allocation suggested by Friends Provident.  She said that the Employer had expected Friends Provident to have advised members of the demutualisation split.  

16. Mr Wraith’s Scheme benefits were transferred to Norwich Union, but he remained dissatisfied with the demutualisation split, and complained to the Trustees, claiming that, in favouring members still working for the Employer in preference to members who had left service, they had not been impartial.  He suggested that the decision had been made by the directors of the Employer, rather than by the Trustees.  

17. Mrs Goulden-Smith, the Employer’s Managing Director, said that the Trustees had reached their decision on the split by considering how long employees had been members of the Scheme, and whether they were still employed by the Employer.

18. Mr Wraith received a letter, signed by Mrs Goulden-Smith and the Trustees, which contained the following:

“The windfall payment from Friends Provident was divided by the number of years in this fund.  Some employees had served as much as 20 years.  The fund was divided in a year pro-rata basis.  This also included Directors.

“We felt that the number of years as a member of the fund was more relevant rather than the fund value.”

19. This was taken to be a response under Stage 1 of the Internal Dispute Resolution procedure. When he sought to invoke Stage 2 of that procedure he was told by Mrs Goulden-Smith that she had no further comments to make and that he should not write to her again.    

20. Mr Wraith stated that he had been employed by the Employer for 22 years, and had been a pension scheme member for 18 years.  He had transferred benefits into the Scheme, and had paid high contributions, with Employer contributions only providing a small proportion of his benefits.  

21. Friends Provident submitted that although they quoted an incorrect demutualisation bonus to Mr Wraith he had suffered no loss in consequence of that wrong information.  

22. Mrs Goulden-Smith blamed Friends Provident for having given Mr Wraith the wrong information, and stated that it had been felt that the split should be based on the time employees had been members of the Scheme, and that employees still working for the Employer should be favoured. 

CONCLUSIONS

23. There was an error on the part of Friends Provident in quoting to Mr Wraith’s financial advisers a demutualisation bonus of a different amount to that which had been allotted to him.  But I agree with Friends Provident that this is not the source of  any direct financial loss to Mr Wraith.

24. The complaint made to me rests to some extent on a wrong premise. There was strictly no entitlement on the part of Mr Wraith to have any particular allotment of the demutualisation shares.  

25. I note that the form sent to Friends Provident as an instruction from the Trustees was signed by only one trustee who held office at the time and by Mrs Coles who, at the time, was not a trustee.  The form should have been signed by all the Trustees but was not signed by Mrs Prescott who, although she had left service, remained a trustee.  I also note that there is no indication in the minute of the first Trustees Meeting as to which Trustees were actually present at the time when the decision was taken to apportion the shares on a different basis to that which had been suggested by Friends Provident.  Mrs Prescott did not attend the second meeting and, as she had left service in 1999, was unlikely to have attended the first meeting a fortnight earlier.  The evidence points to the decision having been made by the Employer, and having merely been rubber-stamped by the Trustees, if indeed there was any valid decision by the Trustees. 

26. The form returned to Friends Provident had the name of Mrs Prescott deleted, and that of Mrs Coles inserted.  But Mrs Coles was not a Trustee at the relevant time.  

27. The Trustees did not in the event adhere to the decision they had made, giving one member 8% of the shares, whereas they had decided, on the basis they chose, that that particular member would receive only 5%. That was not of itself a direct cause of any injustice to Mr Wraith although I note that, without that additional allocation, only 97% of the shares would have been distributed. 

28. The Trustees should have told members of the number of shares to which they were entitled, as the schedule that was signed obliged them to do this.  They should not just have assumed that Friends Provident would advise members.

29. It is also evident that the IDR procedure was not completed in the correct manner, although Mr Wraith had made a valid stage 1 application.

30. I am expressing no view on whether the Trustees came to the “right” decision as to how to distribute the money they had received but it is clear that there were serious administrative failings in the way that such a decision was taken and implemented, the effect of which is that the decision should be quashed and the matter remitted to the Trustees to allow a further decision to be taken by properly appointed Trustees.  

DIRECTION

31. Within two months of this Determination the Trustees shall reconsider and inform Mr Wraith of their decision as to how monies received from Friends Provident are to be apportioned amongst the members of the Scheme.  

DAVID LAVERICK

Pensions Ombudsman

12 January 2006
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