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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Captain F Bullock

Scheme
:
Scottish Power Pension Scheme

Principal Employer
:
Scottish Power UK plc

Trustees
:
The Trustees of the Scottish Power Pension Scheme

MATTERS FOR DETERMINATION 

1. Captain Bullock’s application centres upon amendments to the basis upon which benefits are calculated introduced with effect from 1 April 1995.  He says that information was not disclosed to him and he is concerned about the way in which the amendments were introduced.  As a pensioner member of the Scheme he has not benefited from the amendments.  The Respondents deny any maladministration.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Captain Bullock has asked me to deal with the matter by way of an oral hearing. However, it appears to me that there are no critical facts in dispute and I would not therefore be helped by hearing any oral evidence. All parties have been able to make written submissions.  I have decided not to hold an Oral Hearing.

RELEVANT PROVISIONS

4. The South of Scotland Electricity Board’s Superannuation Scheme, now known as the Scheme, was established with effect from 1 December 1954 by Resolution of the South of Scotland Electricity Board (the Board) dated 4 March 1955.  At a meeting of the Board on 29 October 1956 new Rules were adopted to apply from inception of the Scheme (the Original Rules).  

5. Clause 46 (1) dealing with the management of the Scheme provided:

“Subject to the provisions of the Scheme the management and direction of the Scheme shall be vested in a Committee of ten persons of whom five shall be the Board’s Committee-men and five Contributors’ committee-men of whom at least two shall be manual employees and at least two shall be staff employees.  The members of the Committee shall be appointed and elected as hereinafter provided.”

6. Rule 90 dealt with alteration to the Scheme and provided:

“The Board may from time to time with the approval of the Secretary of State alter, delete or add to the provisions of the Scheme, but no alteration, deletion or addition shall be made which will have the effect of:-

(a) altering the main purpose of the Scheme from that of providing annual pensions and lump sums for contributors on retirement;

(b) making any of the moneys of the Fund payable to the Board

(c) reducing the amount of any existing benefits to a beneficiary; or

(d) increasing the contributions of or reducing the prospective benefits to any then existing contributor unless such increase or reduction is approved by a resolution passed by a majority of not less than two-thirds of such of the contributors affected or likely to be affected as shall vote on the matter, either personally or by proxy, at a meeting of which due notice shall have been given specifying the intention to propose such increase or reduction.”

7. Electricity supply was later privatised.  The Electricity Act 1989 (the 1989 Act) provided for the vesting of property, rights and liabilities of the Board (and other Electricity Boards) in companies nominated by the Secretary of State and the subsequent dissolution of the Boards.  

8. Section 85(2) of the 1989 Act provided for compensation payable by the Secretary of State for loss or diminution of pension rights to persons who immediately before the date of privatisation were employees of the Electricity Boards.  

9. Section 105 of that Act said:

“The provisions of Schedule 15 to this Act (which provided for amending the Hydroboard Superannuation Fund and the South of Scotland Electricity Board’s Superannuation Scheme and for giving special protection to certain persons who have or may acquire rights under those schemes) shall have effect.”

10. Schedule 15 gave the Secretary of State power to amend by regulation the South of Scotland Electricity Board’s Superannuation Scheme to protect members.

11. Regulation 16 of the Electricity (Protected Persons) (Scotland) Pension Regulations 1990 (the 1990 Regulations) made pursuant to section 105 and Schedule 15 of the 1989 Act provided:

“ Amendment of relevant scheme rules

16.-(1) Subject to paragraph (2), no amendment shall be made to a relevant scheme which would result in the accrued pension rights or future pension rights of protected persons in that scheme being reduced or the contributions to that scheme to be made by protected employees being increased.

(2) Paragraph (1) shall not apply to an amendment to [the South of Scotland Electricity Board’s Superannuation Scheme] affecting the interests of protected employees (including any interests contingent upon their death) if-

(a) the person entitled to amend the [South of Scotland Electricity Board’s Superannuation Scheme] has given notice to all those protected employees who would be affected by the amendment of a meeting to consider the amendment;

(b) that notice specifies the proposed amendment, states the effect of that amendment and gives not less than 21 days notice of the meeting specifying the time and place at which it will be held and the arrangements by which any person who is unable to attend can register a vote by proxy, and

(c) if the amendment is approved at that meeting by a majority of not less than two thirds of those persons to whom notice of the meeting has been given under sub-paragraph (a) of this paragraph who vote, whether in person or by proxy, on the resolution in respect of that amendment.”

12. New Scheme rules were substituted with effect from 1 April 1988.  Rule 17 provided for the administration of the Scheme by a Committee, five of who represented participating employers and five of whom were members’ representatives.  

13. Rule 26(1) provided:

“The Principal Employer may by resolution and from time to time alter, delete or add to the provisions of the Rules, but no alteration, deletion or addition shall be made which will have the effect of:- 

…(c) reducing the amount of any existing benefits to a Member or any other Member or person who is entitled or contingently entitled to benefit under the Scheme;”

14. With effect from 1 April 1995 the Principal Employer  amended the Rules of the Scheme.  Prior to that date the Scheme Rules had provided for pensions to be calculated on a 1/80ths accrual basis with an automatic cash sum of 3 times the pension payable, all or part of which could be exchanged in return for an increased pension.  With effect from 1 April 1995 the Scheme Rules were amended to provide for a pension payable at retirement calculated on a 1/60ths accrual rate, with the option of commuting  for a tax free lump sum and reduced pension.  The amendments made were not retrospective.

MATERIAL FACTS

15. Captain Bullock is a pensioner member of the Scheme.  He was a contributing member of the Scheme from 1 January 1966 until he retired on 31 July 1991.  He commenced drawing his benefits from the next day, 1 August 1991.  His benefits were calculated in accordance with the Scheme rules in force at that time, ie on a 1/80ths accrual with a cash sum of three times the annual pension, rather than 1/60ths with the option of a lump sum.  He is therefore unaffected by the amendments introduced with effect from 1 April 1995.

16. In October 2000 Captain Bullock was sent, at his request, a copy of the revised Scheme Booklet.  He then queried why his pension had not been calculated on the basis set out therein (ie 60ths with the option to take a tax free cash sum and a reduced pension) instead of 80ths with a tax free cash sum of 3 times the pension.  He was told that, depending on age at retirement, on the new basis, the reduced pension would be slightly higher than the previous 80ths pension.  He was advised that the improvement was made in respect of existing active members only and that no retrospective change had been made to pensions already in payment, such as his.  

17. Captain Bullock instigated the Internal Dispute Resolution (IDR) procedure.  He referred to the 1990 Regulations.  Captain Bullock said that he was a protected employee under those Regulations and that the changes to the Scheme had been made without regard to Regulation 16(2) (a) of those Regulations.  

18. The Secretary of the Scheme rejected his complaint and said that it was not necessary to seek members’ approval under Regulation 16(2)(a) as the amendments which took effect from 1 April 1995 did not result in a reduction of accrued or future pension rights or an increase in contributions for protected persons.

19. At stage 2 of the IDR procedure Captain Bullock argued that the Trustees were required to act fairly and in the interests of all beneficiaries of the Scheme and not just in favour of one particular section, eg active members.   Captain Bullock felt that the Trustees should have taken the opportunity to review pensioners’ benefits.  The stage 1 decision was however upheld.  Captain Bullock subsequently referred the matter to my office.

20. Captain Bullock made his complaint under three headings:

· a lack of disclosure of information before and after his retirement;

· changes to the Scheme

· the management or operation of the Scheme.

21. He said that in consequence, his pension benefits had been less than would have been the case and the security of future pension payments to him or his wife was at risk.  

22. He said that he had not been informed about the 1990 Regulations which came into effect prior to his retirement.  He indicated that if he had been aware he would have made representations.

23. He was not informed of the changes to the Scheme made in 1995.  Captain Bullock pointed out that a letter dated February 1996 enclosing a copy of the new Scheme booklet (which as mentioned above he was sent at his request in October 2000) did not indicate that the benefit improvements only applied to active members.  

24. Captain Bullock was concerned that the Principal Employer had sole power to amend the Scheme rules and was not required to consult with the Trustees.  He felt that the Trustees had failed to consider the interests of all classes of beneficiaries, in particular pensioner members such as Captain Bullock.  As pensioners’ benefits were not improved he had suffered a financial loss of about 4.5% per annum since 1996.  Captain Bullock indicated that he had no confidence in a scheme where the Principal Employer has total control of amendments to the Scheme and where the Trustees are apparently not required to consider the interests of a protected member such as Captain Bullock.  

25. Captain Bullock also mentioned the Scheme’s Annual Report for 2001/2002 which referred to additional powers for the Principal Employer for appointing and removing trustees and the continuation of an employer contributions holiday.  He further suggested that there had been a breach of the Scheme rules in that agreement of the Scheme Committee is required for the cessation of employer contributions.  He felt that the Trustees were no longer in control of the Scheme funds and that the future security of the Scheme was under threat.  

26. Captain Bullock requested that his claim made at stage 2 of the IDR procedure be reviewed.  He considered that his pension ought to be increased with such increases backdated to 1995 with interest.  As he considered that his pension rights had diminished he asked me to order such rights to be restored to those previously enjoyed under the Scheme or make an order for compensation in respect thereof.

27. The Trustees’ and Principal Employer’s joint response was submitted by Shepherd & Wedderburn, solicitors.    The main points made were:

· The Rules were amended by the Principal Employer in 1995 and the Trustees had no discretion to review existing pensioners’ benefits.

· The wording of the 1996 Scheme Booklet makes it clear that rule amendments are only applied to contributing members and there is no indication that existing pensioners’ benefits will be recalculated on the new basis.

· Regulation 16 of the 1990 Regulations does not apply to the 1995 rule amendments.

· The 1995 amendments did not reduce Captain Bullock’s benefits and he sustained no loss as a result.

· The 1995 amendments were validly made by the Principal Employer and Captain Bullock’s benefits were not prejudiced in any way.  The amendment power was originally vested in the Board, as Principal Employer, with the approval of the Secretary of State.  Prior to privatisation, the Scheme was amended and the Secretary of State gave up the power to approve Scheme amendments.  

· The 4 provisos set out in rule 89 of the Original Rules remain in place and have been added to and strengthened since then.  The arrangements for the appointment of employer and member nominated committee members remains much the same today.

· The provisions for the payment of compensation payments in the 1989 Act do not apply and are not relevant.  In any event, Captain Bullock has suffered no loss.

· The Trustees are in full control of the Scheme and its assets and administer the Scheme in accordance with the Rules.

· Captain Bullock’s benefits have at all times been paid in accordance with the rules of the Scheme and the 1990 Regulations and there has been no maladministration and no injustice suffered.

28. The Respondents conceded that the first sentence of the Annual Report for 2001/2002 which stated that the Principal Employer had “the power to appoint and remove the Trustees of the Scheme” might have caused some confusion.  However the Respondents pointed out that the position had been clarified in a letter to Captain Bullock dated 6 February 2003 which explained the constitution of the Committee and that the Scheme Rules provided for 5 employer-nominated representatives and 5 member-nominated representatives.

29. Captain Bullock rejected the response made and suggested a number of amendments.   Shepherd & Wedderburn replied with a further joint response.  
30. In renewing his request for an oral hearing, Captain Bullock quoted a number of legal provisions (from the Laws of Scotland Stair Memorial Encyclopaedia) relating to the amendments of trusts and the difficulties of varying the terms upon which a trust had been set up.  He stressed a provision dealing with the judicial variation of a trust which stated that the trustees must always be separately represented by counsel and was concerned that Shepherd & Wedderburn represented both the Principal Employer and the Trustee.  He also questioned whether Scottish Power UK plc (the Principal Employer) was the correct respondent to his application and suggested that Scottish Power plc was the correct respondent.
31. Shepherd & Wedderburn said that when the South of Scotland Electricity Board was privatised, the business was transferred to Scottish Power plc and Scottish Nuclear Limited.  Captain Bullock was employed by Scottish Power plc which subsequently changed its name to Scottish Power UK plc following Scottish Power plc’s purchase of an American business, PacificCorp.  In order to satisfy US regulatory requirements, a new holding company, New Scottish Power plc, was incorporated to hold the shares in both PacificCorp and Scottish Power UK plc.  It was decided that the name of the new holding company would be changed to Scottish Power plc and the name of the existing Scottish Power plc would be changed to Scottish Power UK plc.  Captain Bullock has never been employed by the company now known as Scottish Power plc which has never been the Principal Scheme Employer which is Scottish Power UK plc.  
32. Shepherd & Wedderburn say that there is no conflict of interest between the Principal Scheme Employer  and the Trustee which precludes acting for both.  
CONCLUSIONS

33. I deal first with Captain Bullock’s concerns as to whether Scottish Power UK plc is the correct respondent to his application.  Captain Bullock was employed by Scottish Power plc, which company he considers is the correct respondent to his application.  However, following Scottish Power plc’s purchase of an American business (PacificCorp) Scottish Power plc changed its name to Scottish Power UK plc.  In order to satisfy US regulatory requirements a  new holding company “New Scottish Power plc” was formed to hold the shares in both PacificCorp and Scottish Power UK plc.  The name was changed to Scottish Power plc but Captain Bullock has never been employed by that company nor has it been the Principal Scheme Employer.  I appreciate that the name change has caused confusion.  However Scottish Power UK plc is the same company as the original Scottish Power plc and a direct successor company to the South of Scotland Electricity Board and as the Principal Scheme Employer is the correct respondent to Captain Bullock’s application.  

34. A respondent to an application to my office may appoint a representative to deal with the matter on their behalf.  It is not unusual, where there is no conflict between the position of the trustee and employer for such respondents to submit a joint response, sometimes prepared by a representative acting for both the employer and trustee.  The provision Captain Bullock has cited (requiring trustees to be separately represented by counsel) does not arise from the same circumstances.  The case to which he refers relates to the conduct of proceedings (to vary a trust) where there were possible conflicts between the respective interests of each party.  

35. Turning now to the main aspects of Captain Bullock’s application, whilst certain information must be disclosed to pension scheme members, either automatically or in certain circumstances, I do not see that the Principal Employer was under any duty to inform Captain Bullock as to the provisions of the 1990 Regulations either at the time those Regulations were enacted or subsequently.  I am not persuaded that there is any validity in Captain Bullock’s comments that there was ignorance at a senior level of the 1990 Regulations resulting perhaps from a deliberate attempt not to publicise the protection for pensioners contained in those Regulations.

36. I see no reason why Captain Bullock ought to have been provided with a copy of the new Scheme booklet or otherwise informed of the changes to the Scheme when the new provisions detailed in the new booklet only applied to contributing members and not pensioner members such as Captain Bullock.  Although neither the letter dated February 1996 nor the booklet expressly stated that the new basis of calculating benefits applied only to contributing members, the letter and the booklet were only issued to such members.  Taken in context and read as a whole, it was clear that the new provisions applied to members who had not yet retired.  No indication was given that pensions already in payment would be recalculated. Captain Bullock cannot rely on either the letter or the booklet as evidence that the changes referred to therein were applicable to him as a pensioner member.  

37. Whilst I accept (as do the respondents) that Captain Bullock is a protected person under the 1990 Regulations, the changes to the Scheme were not in breach of those Regulations. Regulation 16(1) precludes amendments which would result in accrued pension rights or future pension rights of protected persons being reduced.  Captain Bullock’s benefits continued unaltered and were not affected by the changes to the Scheme.  Regulation 16 did not apply and was not breached.  I do not see the relevance of Paragraph (2) of Regulation 16 to the issues before me.

38. Neither was Rule 90 of the Original Rules breached.  Rule 90(c) provided that no alteration which reduced the amount of any existing benefits to a beneficiary could be approved.  Captain Bullock’s benefits have not been reduced.  I note that Captain Bullock has sought to draw a distinction between “benefits” and “rights” and it is the latter which he feels has been adversely affected.  In particular he feels that as the power to amend the Scheme is now vested in the Principal Employer his interests are less well protected than previously.  I deal with that matter below but as far as Rule 90 is concerned I maintain that it has not been breached.  

39. Regarding the legal provisions Captain Bullock has cited relating to the judicial variation of trusts, I think there has been a misunderstanding on his part.  Whilst it is the case that once a trust has been set up, it is very difficult to vary the terms of that trust, even by way of an application to the court, that does not preclude the proper exercise of a power of amendment contained in the terms of the trust.  The power of amendment has always been vested in the Principal Scheme Employer (originally the Board) but subject to the approval of the Secretary of State.  

40. Following privatisation (when the Secretary of State gave up the power to consent to amendments to the Scheme), the amendment power vested solely in the Principal Employer. I note that Captain Bullock considers that members’ interests might be better protected if the exercise of the amendment power was not exercisable solely by the Principal Employer.  There is however nothing in law to preclude a power of amendment exercisable solely by the Principal Employer.  

41. In exercising such a power an employer must act in accordance with its implied duty of good faith towards its employees.  However, an employer is entitled to consider its own interests and may not be acting in breach of its duty of good faith by preferring those interests above the members’, or certain classes of members’, interests.   Even though trustees are under more onerous duties, they too, after proper consideration, may prefer the interests of certain beneficiaries over others.  

42. Turning now to the management of the Scheme, I note that pursuant to Clause 46 of the Original Rules, the management of the Scheme was vested in a Committee.  The current arrangements are much the same, with the Scheme continuing to be administered by a ten person Committee (ie the Trustees), comprising five Employer representatives and five member representatives. I do not find justified the concerns expressed by Captain Bullock as to the current management of the Scheme.  Any confusion resulting from the Annual Report for 2001/2002 and the Principal Employer’s power to appoint or remove Committee members was clarified in correspondence.  Neither do I accept that Captain Bullock’s concerns over the contributions holiday enjoyed by the Principal Employer.  

43. Captain Bullock has not suffered any financial loss or detriment.  His benefits have been calculated and paid in accordance with his entitlement under the Scheme.  He is not entitled to benefits calculated on the new basis (which, it is accepted, is slightly more beneficial) introduced in 1995 as the changes then introduced were not retrospective and did not apply to those members who had already retired and commenced drawing their benefits.

44. I do not uphold Captain Bullock’s application.

DAVID LAVERICK

Pensions Ombudsman

9 November 2004
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