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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr J Hayes

Scheme
:
Continental Microwave (Holdings) plc Retirement Benefits Scheme

Administrator
:
Scottish Life

MATTERS FOR DETERMINATION 

1. Mr Hayes complains about Scottish Life’s handling of the wind-up of the Scheme, in particular:

1.1. The time taken for Mr Hayes to obtain information about his pension fund, including fund values;

1.2. The non-receipt of pension options;

1.3. The  non-receipt of a booklet containing the policy conditions for the Scottish Life fund and, therefore, the absence of information or warning about penalties;

1.4. Mr Hayes’ concern that the trustees had resigned, leaving Scottish Life as the only trustee, which Scottish Life should not have let occur; 

1.5. The failure to contract him back into State Earnings Related Pension Scheme (SERPS) at age 50; and

1.6. The time taken to deal with his complaint and the manner in which it was addressed.

2. Mr Hayes has also referred to misleading advertising by Scottish Life, in that the information provided on its website about Crest policies stated there were no penalties on death, early retirement or leaving service.  Mr Hayes explains that had there been any doubt about being penalised for retiring at age 60, he would have transferred his funds elsewhere.  

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES
4. The Scheme’s rules provide:

“21.
APPOINTMENT AND REMOVAL OF TRUSTEES
(a) Until the Principal Employer otherwise determines, the number of Trustees shall be not less than two nor more than five unless a body corporate is appointed as Trustee in which event such body corporate may be sole Trustee.

(b) The power of removing a Trustee from office and of appointing new Trustees or a new Trustee of the Scheme is vested in the Principal Employer. Such power will be exercised by deed.

…

24. TERMINATION OF TRUSTEESHIP
Any Trustee who at the date of his appointment as a Trustee is a Director or Secretary or any other executive officer of the Employers or is a Member shall on ceasing to be either a Director or Secretary or other executive officer of the Employers or (as the case may be) ceasing to be a Member ipso facto cease to be one of the Trustees unless the Principal Employer shall otherwise determine; provided however that where the Principal Employer is the sole corporate Trustee of the Scheme and is in liquidation, the liquidator shall have full power to act as Trustee in its place for the purposes of executing any documents relating to the winding-up of the Scheme.

…

48. WINDING-UP
(a) Upon the happening of either of the following events, the Scheme shall be wound up and dissolved as hereinafter mentioned and the trusts of the Scheme shall thereupon cease and determine, that is to say, if the liability of the Principal Employer to pay contributions shall have been terminated as provided in Rule 45 … or if (by reason of liquidation or otherwise) the Principal Employer shall have ceased to carry on business or if, having regard to the financial position of the Scheme, the Trustees are advised by an Actuary that the Scheme should be wound up.

(b) In the event of the Scheme at any time being determined as aforesaid,

(i) each Member’s and dependant’s pension in course of payment will (after deduction of all charges in giving effect to the following so far as not recovered from the Employers) be so secured by the purchase of an immediate insurance policy or annuity contract issued by a Recognised Assurance Company and written in the name of and to be held by the relevant Members and dependants,
(ii) each Member’s Individual Account and any deferred dependant’s pension will be encashed for such amount as the Trustees, acting on the advice of an Actuary, shall determine and, subject to the deduction of all costs, charges and expenses incurred in giving effect to the provisions of this Rule which have not been recovered from the Employers, will be applied to secure benefits for that Member in the manner set out in (i) above.” 
MATERIAL FACTS
Delay and the provision of policy options

5. Mr Hayes was employed by Continental Microwave (Holdings) plc (the Company) and is a member of the Scheme.  His normal retirement date (NRD) under the Scheme is 15 January 2008. The Scheme was a money purchase scheme insured with Scottish Life.  

6. Scottish Life provided all administrative services to the Scheme, as part of which it is now undertaking the winding up of the Scheme.  Scottish Life is not, and never has been, a trustee of the Scheme.

7. The Scheme was contracted out of SERPS so that the Scheme was responsible for the provision of a Guaranteed Minimum Pension (GMP) for its members.  The resultant national insurance rebates were invested in Scottish Life’s Crest Secure Fund (the Secure Fund).  Mr Hayes’ normal contributions were invested in Scottish Life’s Crest Growth With Profits Fund (the Growth Fund).  Mr Hayes ceased employment on health grounds on 29 March 2002. 

8. Benefits were to be provided to members pursuant to a Declaration of Trust and set of Rules dated 1 March 1992.  

8.1. Benefits on retirement (including early retirement) from active service would be based on the member’s individual account (to which contributions in respect of the member have been paid), the value of which will be calculated by the trustees on the advice of the actuary. 

8.2. Benefits on retirement from deferred status are payable in a similar manner, subject to a reduction for early retirement, or increase for late retirement, of such an amount as the trustees, acting on the advice of the actuary, consider to be reasonable having regard to the age of the member at the time the member elects to take his or her benefits.

9. The Scheme was closed from 6 April 1997, from which date Mr Hayes became a deferred member.  

10. The Scheme had four participating employers together with the Company, which was the principal employer.  
11. The Scheme’s contracting-out certificate was not cancelled until 2002, (the cancellation certificate was issued on 19 September 2002).  According to the Inland Revenue (IR) (now HM Revenue and Customs), the delay in cancelling the contracting-out certificate was because the cessation dates for some of the participating employers were later than that for the principal employer. The IR decided to cancel the Scheme’s certificate from the date when the last participating employer ceased to contract out.
12. Cancellation of the contracting-out certificates for each employer took place, as follows:
12.1. For the Company, the certificate was cancelled in 2002, with effect from 19 November 1996.  The cancellation certificate was issued on 19 September 2002.  The Company’s cessation date for participation in the Scheme was advised by Scottish Life to the IR in October 1998.

12.2. For Continental Microwave Limited, the cancellation certificate was issued on 16 July 2002, with the cancellation being with effect from 6 March 1997.  The cessation date for participation within the Scheme was advised by Scottish Life to the IR in March 2002.

12.3. For Continental Microwave Satellite TV Limited, the certificate was cancelled in July 2002 and the cancellation certificate was issued on 16 July 2002, with effect from 6 October 1996.  The cessation date for Scheme participation was advised by Scottish Life to the IR in July 2002.

12.4. For Continental Microwave Technology Limited, the certificate was cancelled with effect from 30 November 1995 and Scottish Life were notified of the cancellation in September 1996.

12.5. For Tru-Lon Printed Circuits (Royston) Limited, the certificate was cancelled in July 2002 with effect from 6 January 1997.  The cancellation certificate was issued on 16 July 2002.  The IR was advised of the cessation date by Scottish Life in March 2002.  

13. By deed dated 15 September 1997, Mr Aizlewood, Mr Clifford and Mr Savill were appointed as Trustees in place of the Company, which had previously been the sole trustee.  

14. On 14 January 1998, a meeting was held between two of the Trustees (Mr Aizlewood and Mr Clifford), Scottish Life and a Company representative.  During this meeting Scottish Life confirmed that no penalties would apply to Scheme leavers unless more than 25% left within any rolling annual period.  It was also agreed that, in time, it would make sense to wind up the Scheme, transfer the funds to individual policies and for Scottish Life to take over the administration of these policies.  Scottish Life said that there would be no penalty at the point of transfer to the replacement policies.

15. A meeting of the Trustees was held on 22 September 1998.  An extract from the minutes records:

“WHEREAS (1) by a prior Resolution, the Trustees resolved that with effect from 6th April 1997 the Scheme be continued on a paid-up basis pending its termination; and (Two) the Trustees now wish to commence winding-up the Scheme THEREFORE IT IS HEREBY RESOLVED that the procedures necessary to effect that winding-up shall commence with effect from the 1st October 1998, and the attached Notice shall be issued to Members within one month to advise them of the Trustees’ proposals in relation to the Scheme and the treatment of Member’s benefits.”

16. The relevant notice was issued to members in November 1998 by the Scheme’s then financial adviser, Johnstone Douglas (now called Alexander Forbes) stating that the Trustees had resolved to wind up the Scheme with effect from 1 October 1998.  As it relates to Mr Hayes, the notice advised:

“Members who have not retired and are under Normal Retirement Age

Where you are under Normal Retirement Age and have not retired the full value of your Retirement Savings Account will be transferred to a special policy to be issued to you in your name to provide benefits when you retire. Unless you advise us to the contrary the policy will be invested as shown in the enclosed personal statement.  The policy will incorporate your entitlement to a Guaranteed Minimum Pension (GMP) for your period of contracted out service covered by the scheme.

Your Retirement Savings Account will be invested in the policy from the date the Scheme is wound up.  Unfortunately the policy cannot be issued to you until the amount of your GMP is confirmed by the Department of Social Security.  This may take some time because the DSS have a significant work backlog.

The policy will be issued by:-


Scottish Life Assurance Co.

…

Alternative Option
As an alternative to the basis set out above … you may request that your Retirement Savings Account is transferred to another approved pension plan but the amount may then be reduced.  Any replacement plan must take over the responsibility for your statutory benefit entitlements for your period of contracted out service covered by the scheme.  Should you wish to obtain further information you should contact a financial adviser or the advisers acting for the Company and Trustees.

…

Timing
This notice is issued to comply with the formal requirements for winding up contracted out pension schemes.  It will take effect after three months unless you advise us within that period that you are going to adopt the alternative option.”

17. Scottish Life has provided a copy of a Personal Statement of Wind Up for Mr Hayes, dated 16 October 1998.  This shows the value of his funds within the Scheme (i.e. his Retirement Savings Account) to be transferred to an individual policy in his own name was £70,414.96. Of this, £37,698.35 was from the Secure Fund and £32,716.61 was from the Growth Fund.  

18. On 1 February 1999, Mr Aizlewood wrote to members regarding the impending winding up of the Scheme.   The letter included the following points:

“(1)
Winding Up Period

Scottish Life has agreed an extension to end March 1999 for members to notify their preferred intentions.

(2) Transfer Out Period
An adequate subsequent period will then be allowed to complete any approved transfers.

…

(5)
Funds Available
(a)
Part of each member’s monies invested in the secure fund is required to continue to provide the “GMP Guarantee” in the member’s replacement policy.  This part cannot be transferred out of the “secure” fund.

(b)
Any additional monies invested in the “secure” fund could be transferred to other Scottish Life funds now or later but may be subject to penalty.  Any penalty on this proportion of the member’s “secure” fund reduces over the period to retirement so that there is no penalty when a member retires, whether this is at normal retirement age or earlier.  This situation is common to all Scottish Life clients.

(c)
Monies in the “growth” fund can be transferred to any of the funds previously available without penalty.

(6)
Penalty on Transferring Out

The 25% annual rolling transfer allowance without penalty applies to end March 1999.  In the unlikely event that more than 25% of the membership elect to transfer from Scottish Life, your Trustees have an obligation to manage all aspects of the fund to the benefit of the majority of the membership.  This would require a priority rating based probably on personal fund size or age. 
(7)
Subsequent Transfers

Transfer of funds from Scottish Life initiated after end March 1999 would attract a reducing penalty as in clause 5(b).  This is usual for most insurance companies.”

19. Scottish Life issued a Transfer Out Information Form, providing details for Mr Hayes’ Growth Fund as at 2 February 1999.  This showed Mr Hayes had a transfer value of £35,835.10.

20. A Trustees’ meeting was held on 8 July 1999.  An extract from the minutes records:

“WHEREAS (One) by a Resolution dated 22 September 1998 the Trustees determined that the Scheme should commence winding-up; (Two) Notice has been serviced on the Members advising them of the position and the Trustees’ proposals; and (Three) the statutory notice period having elapsed, the Trustees now wish to confirm the treatment of benefits THEREFORE IT IS HEREBY RESOLVED that:

(First)
Unless written intimation has been given to the Trustees to the effect that a Member or other beneficiary under the Rules wishes his/her entitlement dealt with in an alternative way, benefits shall be secured in accordance with the terms of Rule 48(b) of the Scheme Rules and the proposal contained in the said Notice.  Where written intimation has been given of a requirement to effect an alternative method of securing benefits, the Trustees shall comply with the terms of that intimation provided that they may do so without prejudicing the Approval of the Scheme.

(Second)
The trusts of the Scheme shall cease and determine on completion of the procedures necessary to effect the transfer of benefits in accordance with the (First) above.”

21. Also on 8 July 1999, the Form of Discharge was signed by which the Trustees agreed: 

“In consideration of the issue by the Scottish Life Assurance Co of Individual Policies hereinafter referred to, we hereby discharge the Scottish Life Assurance Company of all liability under Group Policy No. 13895/1[*] … and:

…

(ii)  we have complied with or will comply with all the provision of the Disclosure Regulations (SI 1986, No 1046 as amended) regarding the provision of information to members and other beneficiaries under the scheme within the time limits laid down by the regulations …”

* A similar discharge was completed for each policy number under the Scheme.

22. Accrued Rights Premiums (ARP) could be paid for members below state pension age when a scheme, which was contracted out by reference to the provision of a GMP, ceased to be contracted out before 6 April 1997.   The effect of paying such a premium would be to reinstate the member into SERPS and relieve the Scheme of responsibility for paying him a guaranteed minimum pension.

23. In 1998, the Trustees had elected for responsibility of the members’ GMPs to be retained by Scottish Life, meaning no question of paying ARP arose.  However, Scottish Life tell me that, since the appointment of a new financial adviser, the Trustees are reviewing this decision (see paragraph 68) and are now likely to go ahead with the ARP option. Scottish Life have been unable to locate any documentation relating to the election to retain the GMP liability. They believe that an exercise was undertaken in 1997/98 to determine the solvency of a number of schemes with the intention where the scheme was solvent, that the GMPs were to be retained by Scottish Life and that where the scheme was not solvent, an ARP was to be paid.

24. The Company was dissolved on 30 November 2002, having been placed in liquidation on 19 November 1996.

25. On 6 December 1999, Scottish Life wrote to the Scheme’s Trustees explaining that it had recently met with representatives of the IR National Insurance Contributions Office (IRNICO) about the calculation of members’ GMPs. IRNICO had indicated it hoped to have its backlog cleared within nine months.  Scottish Life explained that while it had calculated members’ GMPs from the information supplied by the Company, the calculations needed to be confirmed with IRNICO before Scottish Life could issue individual policies to members.  
26. IRNICO say they have no record of this meeting.
27. Mr Hayes notes that this letter was the last update given to the Trustees by Scottish Life with regards to the wind up.  

28. There is no evidence of any action by Scottish Life between December 1999 and January 2001.

29. In January 2001, Scottish Life contacted the Scheme Cessation section of IRNICO asking for this case to be added to the Scheme Cessation Priority list.  Scheme Cessation advised that the Scheme had not, according to its records, ceased to contract out at that stage.  According to IRNICO, a further call was received from Scottish Life in March 2001 asking whether the Scheme was shown as having ceased to contract out.  IRNICO said action was then initiated by that call.  IRNICO called Scottish Life in April 2001 asking for records to be checked, but no response was received.  A further letter was received from Scottish Life in August 2001 asking for confirmation that the Scheme contracting-out certificate had been cancelled.  In September 2001, IRNICO explained that the various requests it had made for cessation dates for the participating employers had never been successfully answered.  This related to correspondence over the period from April 1997 to September 1999.   IRNICO issued a reminder to Scottish Life for cessation dates in November 2001, which was acknowledged by Scottish Life.  Cessation dates were eventually provided by Scottish Life between March and July 2002, which allowed the various contracting-out certificates to be cancelled.

30. Mr Hayes was sent an annual statement as at 5 April 2001, showing a current fund value for the Growth Fund of £36,431.96.

31. In January 2002, the Personnel Administrator for the Company wrote to Scottish Life noting that nothing further had been heard by the Company or members since the December 1999 letter.  

32. In April 2002, Mr Hayes was sent an annual statement as at 5 April 2002 showing the current fund value for the Secure Fund of £45,256.07 and a current fund value for the Growth Fund of £37,848.63.

33. Mr Hayes retired in March 2002.  In February 2002, he had met with his independent financial adviser, Mr Cook, of Greenhill (Life & Pensions) Ltd and agreed that he could reasonably expect to start receiving his pension in June 2002.  In May 2002, Mr Cook wrote to Scottish Life who had provided retirement quotations.  He said Mr Hayes had been advised to consider an income drawdown arrangement, which meant he needed to obtain transfer values, which had yet to be provided.  Mr Cook said that he had first written to Scottish Life in May 2001 about obtaining information in relation to other members and been told that transfer values could not be quoted because GMP details had not been agreed with IRNICO.  Mr Cook said that Mr Hayes was very close to his retirement date and Scottish Life’s actions were affecting his ability to provide financial advice.

34. When Mr Cook received no response, Mr Hayes wrote to Scottish Life’s Chief Executive Mr Duffin on 6 June 2002 asking for assistance, having received no response to e-mails.  Mr Duffin responded on 12 June 2002 saying he would investigate the issue.  On 14 June 2002, a member of Scottish Life’s Quality Review team wrote to Mr Hayes apologising for the delay in issuing retirement options.  The letter stated that: “The delay you have experienced with regard to the issue of your retirement options detailing your transfer value, is unacceptable.  I believe you are now in receipt of these …”.  However, Mr Hayes said he had not received any such information and again wrote to Mr Duffin on 2 July 2002.

35. It appears that Mr Hayes received a further response from Scottish Life as, in his response dated 13 July 2002, he referred to their “latest letter” from which he quoted Scottish Life as saying: “according to our records your retirement options were issued to Greenhill on 28 May 2002.  Unfortunately, we are unable to provide a transfer value until your Guaranteed Minimum Pension has been agreed with the Inland Revenue.”  Mr Hayes also asked for copies of correspondence sent by Scottish Life to IRNICO.  Mr Hayes says he did not receive any copy correspondence.

36. On 19 July 2002, Scottish Life sent a fax to IRNICO asking for particular details about Mr Hayes.  Mr Hayes considers this shows that only at that point did Scottish Life request information from IRNICO in respect of him.  This is despite the fact that he believed Mr Cook first asked for such details in March 2002.

37. On 22 July 2002, Scottish Life wrote to Mr Hayes referring to two policy numbers, but then stating that: “The Transfer Value under you (sic) policy, including the cost of the Guaranteed Minimum Pension (GMP) liability, is currently £44,065.41.” 

38. Mr Hayes responded to this by email dated 25 July 2002, as follows:

“I have two policies which I keep writing to Scottish Life about.  For some reason I only get replies on one.  On 4 April 2002, Mrs B Phelvin of Continental Microwave, advised me by Email that my Secure Fund was valued at £45203.62 and my With Profits at £37821.91.  The latter was increased to £37848.63 in a letter from A Bonnyman …

I want the transfer values of both policies and I thought that I had made that abundantly clear, as has Mr Cook.  There is an agreement that there will be no transfer charges and I am expecting a terminal bonus. …”

39. Scottish Life wrote to Mr Hayes on 2 August 2002 providing fund values and transfer values for both funds and setting out the penalties applicable to each and the terminal bonus relevant to the With Profits fund.  The information provided was:

· Secure Fund – fund value £45,786.74; transfer value £44,065.41

· Growth Fund – fund value £38,276.30 (not including the terminal bonus); terminal bonus £10,503.10; transfer value £39,413.76 (including the terminal bonus)

Mr Hayes was also told that GMPs needed to be confirmed for each member before Scottish Life could complete the wind up of the Scheme and calculate the relevant penalties applicable to the transfer values.  Scottish Life said it had chased IRNICO for the required information on 29 July 2002 and again that day.

40. Mr Hayes says that the letter contained references to a MVA, PR, Regular and ETVs, which he describes as ‘goobledegook’ and says that no glossary of terms was provided. He points out that a penalty of 19.2% was applied to the terminal bonus. Mr Hayes has referred to a ‘Policyholder Circular’ issued by Scottish Life in respect of the proposed demutualisation and transfer of business to the Royal London Mutual Insurance Society Limited (Royal London). Part III of this document covers ‘Benefits to members and policyholders’. In particular, Mr Hayes refers to the additional bonus payable to qualifying policies. He says that Scottish Life did not separate the terminal bonus and demutualisation bonuses but applied a blanket 19.2% penalty. Mr Hayes says that he has not been provided with the rules covering the application of penalties.

41. In response to Mr Hayes’ request, IRNICO wrote in early August 2002 explaining that it was in contact with Scottish Life regarding the position of the Scheme and was endeavouring to sort out its cancellation.

42. On 26 August 2002, Mr Aizlewood and Mrs Phelvin, the Company’s Personnel Administrator, wrote to Scottish Life on behalf of Mr Hayes regarding the penalties which Scottish Life indicated would be applied to his fund.  They asked for an explanation, as “this in no way accords with the letter or spirit of the agreement established at winding up”. Mr Aizlewood referred to himself as an ex-Trustee. Mr Hayes says that Scottish Life did not respond to this letter.

43. On 3 September 2002, Mr Hayes sent a further email to Scottish Life, saying:

“Just to remind you I took early retirement on March 29th this year for health reasons.  After my Financial Advisor failed to get information [from] Scottish Life during April and May, I wrote to the CEO, Mr B Duffin, on 6 June asking for his help in expediting matters.  I did so again on 2nd July.  Eventually, I had to ask you for your contact at the Inland Revenue and for copies of your correspondence with them on my behalf.  I note that this correspondence was dated 19th and 29th July.  I then contacted the Inland Revenue only to find in the first two minutes of conversation that paperwork, outstanding from 1992, was required from Royal SunAlliance.  I subsequently chased Royal SunAlliance and that part of the procedure is no longer a problem.  Now I am advised that the ball is in your court and, for this final part, has been there for more than a week.  I cannot tell you how much stress and frustration this has caused me, apart from the time and expense.  It has taken months for you to realise I had more than one policy and then an evaluation comes to me without the inclusion of the punitive penalties you are applying, or any information about the terminal bonus or demutualisation sums.  Yet again, despite all of my correspondence, that information received on 22 July was for only one policy.”

44. The reference to Royal & Sun Alliance relates to the fact that, before establishing the Scheme with Scottish Life, the Company had a previous scheme administered by Royal & Sun Alliance.  In 1993, a bulk transfer for some members took place from Royal & Sun Alliance to Scottish Life.  It appears that Royal & Sun Alliance had failed to submit the correct notification to IRNICO, as a result of which, IRNICO was not aware that the transfer had taken place at fixed rate revaluation.
45. Mr Hayes says that Scottish Life had previously been asked to make him a priority case, because he had already retired.  On learning this, IRNICO told him that, although Scottish Life had requested that the Scheme be added to IRNICO’s Top Priority list of schemes, there was no request to make Mr Hayes an individual priority case. 

46. On 19 September 2002, IRNICO wrote to Mr Hayes confirming it had advised Scottish Life that the contracting out certificate for the Scheme had been cancelled and it would be sending GMP calculations to Scottish Life.

47. In October 2002, Mr Hayes wrote to Mr Duffin complaining about the penalties being applied to fund values eventually given to him in August 2002 (paragraph 39).  Mr Hayes noted that Scottish Life had announced a reduction to its terminal bonuses in April 2002 and he thought it was unfair that this be applied to him, together with what he considered to be a punitive penalty, when he had been asking for fund values since March.  Mr Duffin acknowledged this letter on 14 October 2002, with a promise that Mr Hayes’ concerns would be addressed.

48. Scottish Life wrote to Mr Hayes on 7 November 2002, endeavouring to address the points he raised in his letter of October 2002 about the reconciliation of GMPs and the application of penalties (see below, paragraph 91).

49. On 6 December 2002, Mr Hayes’ OPAS adviser wrote to Scottish Life asking for clarification of whether penalties applied to his policy and, if they did, for the provision of the relevant policy conditions.

50. Scottish Life acknowledged this letter on 11 December 2002, apologised for the delay in responding in letters dated 8 January and 6 February 2003.  OPAS wrote to Mr Duffin on 4 April 2003 referring to the failure to answer their enquiry.  Mr Duffin responded on 8 April 2003 saying he was unaware of their earlier enquiry, that the work formerly conducted by the Quality Review team in Edinburgh was now being handled by the Royal London Group Customer Relations team in Wilmslow, and that he would pass on the correspondence and ask to be kept informed.

51. On 29 January 2003, Scottish Life wrote to Mr Aizlewood saying that it had come to their attention that the Principal Employer had been dissolved on 30 November 2002. They asked if he could confirm that he was to continue to act as Trustee until such time as the members’ benefits had been secured and the scheme formally wound up. Mr Aizlewood responded on 7 February saying that his trusteeship had lapsed with ‘the execution of [the] final procedures for determination of the scheme 8 July 1999’. He enclosed a copy of the minutes from the Trustees’ meeting.

52. On 29 April 2003, OPAS wrote again to Mr Duffin, having not received any response from the Group Customer Relations team.  OPAS said it was advising Mr Hayes to refer his complaint to me.

53. Scottish Life responded on 7 May 2003, advising it had earlier been unable to locate Mr Hayes’ full file which was why the response was delayed.  The file had been located and was receiving “immediate attention”. 

54. Mr Hayes complained to me on 12 May 2003.

55. On 24 June 2003, Mr Cook wrote to Scottish Life asking for details of penalties that would be applied in each of four scenarios relating to Mr Hayes taking his benefits by way of income drawdown.  On 1 August 2003, Mr Cook sent another letter, as he had not received a response.  A response was received dated 6 August 2003 in which Scottish Life advised that penalties would apply on each scenario with the exception of purchasing an annuity with Scottish Life.

56. On 2 December 2003, IRNICO wrote to Mr Hayes saying that payment of an ARP of £15,785.66 would buy him back into SERPS.  

57. IRNICO wrote to Mr Hayes on 5 December 2003 enclosing a chronological sequence (the Schedule) of its understanding of events in respect of Scottish Life and the winding up of the Scheme.  The Schedule indicated a number of instances where IRNICO had initiated contact with Scottish Life to chase up requested information.  I have set out the instances where there was a gap of at least 2 months from when IRNICO first requested information and when it was provided by Scottish Life:
· 2 April 1997 to 2 July 1997

· 2 October 1997 to 21 February 1998
· 16 June 1998 to 21 October 1998

· 5 November 1998 to 22 April 1999
· 5 July 1999 to 6 September 1999

· 14 September 2001 to 24 November 2001

58. IRNICO explained that, until the contracting out certificates for all employers are cancelled, it is unable to send out membership lists and GMP information.  The information contained in the Schedule suggests that the delay in providing GMP information was primarily due to the length of time it took for the cessation dates to be confirmed and contracting-out certificates cancelled for all participating employers in the Scheme.

59. IRNICO has referred specifically to the period between 29 September 1999 and January 2001, in respect of which it said:

“The file was returned to remote storage for BF (‘Brought Forward’ for further action).  There may have been no BF date inserted on the computer, system therefore the scheme would not show on the BF list at the relevant date.  The case only came to light again when Scottish Life phoned on 16/3/2001.”

60. Scottish Life has not commented on the Schedule, being unable to locate relevant documentation within its own system.

61. Mr Hayes considers it is self-evident that there was no proactive management from Scottish Life in winding up the Scheme.

62. Scottish Life provided Mr Hayes with an Early Retirement Options package on 20 January 2004.  Mr Hayes says this came “out of the blue”.  Mr Hayes says that Scottish Life’s covering letter referred to his intended retirement on 1 January 2004 – a date which had already passed by the time the package was sent to him. Mr Hayes says that this was the first time Scottish Life had sent him details of his options, but that they were incomplete.  On 17 February 2004, Scottish Life sent Mr Hayes Withdrawal Options packs.  These showed transfer values for Mr Hayes’ Growth fund as £37,427.67 and for the Secure Fund as £44,139.38.

63. Scottish Life also advised that the scheme booklet would be held by the Trustees who would hold details of other retirement options available to Mr Hayes.  In response to further questions from Mr Hayes, Scottish Life listed the Trustees as being Mr Aizlewood, Mr Clifford and Mr Savill.  Mr Hayes says that at least two of these consider they were no longer Trustees.  Mr Aizlewood had written to Scottish Life in February 2003 saying that his “trusteeship lapsed with the execution of our final procedures for determination of the scheme 8 July 1999”.  

64. Mr Aizlewood has told Mr Hayes that he has had no correspondence from Scottish Life about the winding up of the Scheme, with the exception of one brief query in January 2003.  Mr Hayes considers that, if still Trustees, Scottish Life should have been providing at least annual updates of the progress of the wind up. 

65. Scottish Life submits that, although the Form of Discharge was signed in July 1999, the Trustees’ final resolution to wind up the Trust will not be signed until all members have been dealt with and individual policies issued.  Until this time, the Trust remains in force.

66. On 29 April 2004, IRNICO wrote to Mr Hayes at his request.  It noted that, as mentioned previously, it had no record of the meeting referred to by Scottish Life in its letter of 6 December 1999.  IRNICO said: “… I can tell you that it is my understanding that when Scottish Life mention confirmation against the NICO calculations, they will be comparing the information we sent them against their own.  Therefore, until they tell us otherwise the calculations we sent must stand.”

67. Mr Hayes says that as a result of being unable to obtain benefit information from Scottish Life and to put in place the pension benefits he would like, he and his wife have had to cash in some £20,000 of shares and investments to maintain their lifestyle. 

68. Scottish Life confirms it has never received a completed election form from Mr Hayes indicating what he would like to do with his funds.  However, Mr Hayes is currently not in a position to do anything with his fund until the trustees advise Scottish Life how they wish to secure the contracted-out liability to provide his GMP.  Scottish Life has provided the following explanation for why Mr Hayes has previously been provided with transfer values:

“In 1998 Alexander Forbes Financial Services Limited was the IFA for the scheme.  At that time solvency tests were done on a number of scheme (sic) to determine whether or not the schemes were solvent.  This scheme was solvent at the time and as such a decision was made to assign the members benefits into Individual Policies and leave the contracted out liability (GMP) in the scheme.  A guarantee applied if there was a shortfall in securing the GMPs at NRD then Scottish Life would meet this Shortfall.  When Mr Hayes’ transfer value was issue (sic) this was on the basis that the GMP was to be secured within the scheme and as such we were in a position to transfer benefits if requested.  Since then Greenhill Dobbin [the Scheme’s new IFA] have reviewed the options for securing the GMP and as such are now looking into the possibility of paying ARPs, as all member must be treated equally we are unable to deal with transfer requests until we have received confirmation from the Trustees as to how the contracted out liability is to be secured.”

Reconciliation of GMPs

69. Where a scheme is contracted out on a GMP basis, it is necessary to secure the GMPs in some manner before the Scheme can be finally wound up.  This requires reconciling the GMPs held on the Scheme’s records with those held by IRNICO.  IRNICO do not issue calculations for members’ GMPs until the Scheme’s contracting-out certificate has been cancelled.  In this case, this did not take place until September 2002.  Scottish Life says it is not its normal practice to request manual calculations but, in this case, it did so in May 2002.  Calculations were received by Scottish Life in August 2002, but were found to be incorrect as the wrong revaluation rate had been used.  

70. IRNICO says that, by August 2002, no GMP calculations had been issued to Scottish Life by its Scheme Cessation section, as it had not yet been notified of the Scheme cessation date.  It therefore assumed the information issued in August 2002 was provided by its Early Leaver section.

71. On 7 November 2002, with the Scheme cessation date having been advised and the Scheme contracting-out certificate having been cancelled, GMP calculations were issued to Scottish Life.  Scottish Life said that the calculations were also incorrect as they did not take into account the transferred in periods a large number of members had.  

72. IRNICO says that four letters from Scottish Life were redirected to the Scheme Cessation section from the Early Leaver section after the Scheme had ceased to contract out.  The letters contained numerous queries in relation to the GMP calculations forwarded in August 2002, one of which was in relation to Mr Hayes.  The queries related to disputes between earnings records held by Scottish Life and IRNICO.  IRNICO’s Scheme Cessation section responded to the queries raised in the four letters in April 2003.  IRNICO says that this was a time consuming process and made more difficult by the fact that the Scheme Cessation section did not issue the original calculations to Scottish Life and was unaware of any adjustments or alterations that had been made to members accounts when the calculations were made.  
73. In March 2003, IRNICO received the forms from Royal & Sun Alliance.  These forms were the first indication that a transfer had taken place at fixed rate revaluation.  This was not reflected on the members’ accounts and, as a result, the calculations issued by the Scheme Cessation section in November 2002 were incorrect.  In May 2003, Scottish Life was asked to confirm the correct revaluation rate for the transfer and to supply a split of earnings in the 1991/92 tax year so that the Scheme Cessation section could provide correct figures.
74. IRNICO says that Scottish Life continued to pursue correspondence with IRNICO’s Early Leaver section.  Scottish Life was asked to ensure all enquiries came via the area of Scottish Life dealing with Scheme Cessation. 
75. Scottish Life says it is unable to comment on why it corresponded with two different sections of IRNICO.
76. In August 2003, Mr Hayes contacted IRNICO about the delay, because Scottish Life had indicated it was waiting for the GMP calculations.  IRNICO’s Scheme Cessation section contacted Scottish Life saying it was still waiting for the split of earnings for the 1991/92 tax year.  Scottish Life advised that the information had been issued some time previously, but it had not been received by Scheme Cessation.  Scottish Life resubmitted the information by fax.
77. On 1 September 2003, IRNICO issued a revised GMP calculation in respect of Mr Hayes to Scottish Life.  Further revised GMP calculations were issued to Scottish Life in October 2003.
78. Scottish Life says that it cannot issue the individual policies to members until the GMPs have been agreed with IRNICO. This is because, if members transferred or retired before such agreement, it could mean that the pension subsequently provided could be less than had the member remained contracted into the State Scheme.

79. Scottish Life says that its normal practice is to agree the GMPs, then issue the figures to the Trustees in order that they may decide how best to secure the members’ benefits.  In this case, as with other Alexander Forbes schemes, the decision was made to provide the members with individual policy options, prior to agreeing the GMPs.  Scottish Life says that members were given illustrated fund values in October 1998, but were told that the actual assignment of policies and issue of documentation could not take place until the GMPs had been agreed.

Penalties and Misleading Advertising

80. Mr Hayes has been sent fund values, Transfer Packs and Early Retirement packs, none of which were returned to Scottish Life.  The most recently issued were an Early Retirement Quotation dated 19 January 2004 and a Transfer Pack issued on 17 February 2004.  

81. Mr Hayes has provided copies of policy conditions for both the Growth Fund and the Secure Fund, which he obtained directly from Scottish Life.  Mr Hayes notes the booklets are dated July 2001 (Secure Fund) and May 2002 (Growth Fund) and so he is uncertain whether they differ from earlier editions.  Mr Hayes considers that these booklets should have been provided directly to members by Scottish Life.

82. The booklets state that, where the planholder wishes to transfer funds (i.e. the Policy Proceeds) to a different occupational or personal pension plan, the Policy Proceeds will be “determined by the Actuary at his discretion”.

83. I have been provided with a copy of the policy document, issued to the trustees in 1994.  Schedule C of the policy document sets out the Retirement Benefits available.  It says:

“On receipt of written intimation from the Proposer that retirement benefits are to be provided from the Policy in respect of a Member in terms of the Rules, the Assurance Company will allocate such sums of money (as determined by the Actuary) as are necessary to meet the Proposer’s liability under the Rules. …

1.
Provisions Relating to Annuity Benefits

…

(c)
Where an annuity is to be purchases from the United Kingdom branch or office of a Life Office other than the Assurance Company, the Assurance Company will transfer such purchase price direct to such other Life Office … as instructed by the Proposer.

84. Schedule E sets out the conditions relevant to the “Withdrawal of Member from Service before Normal Retirement Age”.  The following is relevant:

“(a)
If a Member’s Service ceases prior to the Normal Retirement Date for any reason other than death then provided that the Member is not remaining nor is deemed to remain in the employment of the Employers and that immediate benefits or reduced immediate benefits are not being granted by the Proposer consequent on the retirement of the Member, the Proposer will be required to exercise one of the following options:

(i) to take a paid-up Individual Account in respect of the Member, such Account being subject to continued growth in terms of Section 2 or Schedule G and being payable in terms of Schedule C, or 

(ii) to take a cash sum in respect of the Member’s contributions to the Scheme, such amount being the Member’s immediate benefit under the Rules,

the amount of the paid-up Individual Account or cash sum available under the Policy being the total monies (if any) standing to the credit of the Individual Account as at the date of withdrawal.  A proper part of the Scheme Account (as agreed with the Actuary) may be released as a cash sum under (ii) above.

…

(c)
Where any benefit which has arisen under sub-Section (a)(i) of this Schedule and a proper part of the Scheme Account (as agreed with the Actuary) in respect of the member, is to be surrendered and a transfer value is to be paid to another pension arrangement (which will require to be acceptable to the Inland Revenue and meet the requirements of Section 2 of Schedule C), the surrender value of the Individual Account will be determined by the Actuary in accordance with the Assurance Company’s normal practice relating to this particular contract (as published by the Assurance Company from time to time) and will take into account any reduction of the Individual Account in terms of sub-Section (a).  The surrender value will be paid to the Proposer, or the administrator of such other pension arrangement, if the Proposer so directs.” 

85. Schedule I sets out the terms applying to discontinuance, including the following paragraph 3:

“TERMINATION OF SCHEME ACCOUNT AND/OR INDIVIDUAL ACCOUNTS
The Proposer [i.e. the trustees] may, at any time, give written intimation to the Assurance Company that the surrender value of all the monies standing to the credit of the Proposer in the Scheme Account and Individual Accounts, after deduction of the Assurance Company’s expense and other charges, are to be repaid to the Proposer (or otherwise in accordance with the Proposer’s instructions) … 
The Assurance Company may make such charge as is considered appropriate from time to time for securing the benefits by means of substitute individual policies and for paying pensions direct to the Members and/or the Dependants of Members.  The amounts of these charges can be obtained from the Assurance Company by the Proposer on request.  Where such charges cannot be met by the Proposer, the Assurance Company has the right to surrender all the benefits under the Policy, deduct the appropriate charges and issue individual policies to the Members and/or the Dependants of the Members securing reduced benefits.

The surrender values of the Scheme Account and Individual Accounts will be as determined by the Actuary, …”

86. Scottish Life say that, in accordance with the policy conditions, penalties do not apply on Retirement and Early Retirement.  However, if benefits are taken as an income drawdown, this incurs a penalty as it involves a transfer of benefits to a new scheme from which an income drawdown facility is operated. Mr Hayes suggests that Scottish Life should amend the policy provisions to allow members to choose income drawdown without penalty. 
87. Scottish Life notes that the Retirement Options form sent to Mr Hayes on 20 January 2004, showed the options available to Mr Hayes for purchasing an annuity with Scottish Life, or to exercise an Open Market Option.  There was no option shown to transfer to an income drawdown plan.

88. In a letter to the Scheme’s financial adviser dated 21 January 1999, Scottish Life wrote that: “… there is no penalty when a member retires – this applies whether it is normal retirement or early retirement.”

89. Mr Hayes has also provided a page printed from Scottish Life’s website which advertised Scottish Life Crest Plans and noted that they provide “Value for money. No penalties on death, early retirement or leaving service.”  This webpage is no longer available.  Mr Hayes considers that Scottish Life has engaged in misleading advertising in this respect.  

90. Mr Hayes says, that upon asking for fund values from Scottish Life, figures were eventually provided, but with no clear explanation of penalties.  Rather, they were accompanied by a confusing explanation of various reductions.  Mr Hayes says that nowhere in his Scheme explanatory booklet is it clearly stated that such sums can be deducted.  He compares this to other financial products, such as insurance, mortgage and other investments, where penalties and risks are clearly identified.

91. In a letter dated 7 November 2002 to Mr Hayes, Scottish Life has explained:

“… there are two reasons for the reduction in your transfer value.

1. A penalty has been applied in order to recover our expenses, that we are no longer able to recoup over the term of the contract.

2. A Market Value Adjustment Factor is being applied to With Profits Funds due to market conditions.

Both of these are covered in the Policy Conditions which were issued to the Trustees at the commencement of the Scheme.

· Under the Policy Conditions applicable to this type of contract when a Scheme is discontinued if a transfer value is taken, the value of the Individual Account may be reduced to recover expenses and, in the case of With Profits Fund Units, to reflect investment conditions at that time.  If more than 25% of the members leave service within 12 months then discontinuance terms may be applied on an individual basis whatever the reason for leaving service.

· Penalties have therefore been applicable since we were formally advised that the Scheme was to discontinue.  However, I would point out that no penalty would apply if an Open Market Option, rather than a transfer, is taken from the Individual Policy.  You may wish to seek independent financial advise regarding this option.

· At the time of the meeting referred to, we had not been formally advised that the scheme was to discontinue and therefore, the penalties would only apply if more than 25% of members transferred within any 12 month period.

· Although there have been a number of alterations in our Terminal Bonus and MVA factors over the past year, the fact remains that we were unable to provide you with a transfer value until your GMP had been agreed with the Inland Revenue.  For the reasons stated above, I do not believe that we can be held responsible for delays on the part of the Inland Revenue and therefore am unable to agree with your request to receive a penalty free transfer.”

92. Mr Hayes has provided a letter from Mrs Phelvin dated 21 October 2003, in which she says that, to the best of her knowledge:

“1.
No member of the Continental Microwave (Holdings) Plc Retirement Benefits Scheme received a policy document from Scottish Life.  Members will only receive a policy document once the Scheme is wound up and funds are placed in individual policies.

The only booklet distributed to members was one applicable to the Company scheme only.  From previous conversations we’ve had I believe you have a copy of this (it’s white with red printing).  No other booklet was issued.

I cannot recall any information stating that an annuity, with provisions for a spouse, was the only course of action that would not attract penalties.

And:-

With regard to penalties – all I can recall is that at the very beginning when the scheme was closed it was agreed that there would be no penalties so long as no more the (sic) 25% transferred out, retired, etc., in any rolling year.

I can’t remember there being anything in writing to do with drawdowns.

As far as I am aware there were no caveats or warnings that should have been inserted in the company pension booklet distributed to members.”

Non- provision of policy conditions

93. Mr Hayes says that the Scheme was moved to Scottish Life in 1992, following the closure of the Company’s final salary scheme.  However, since then, he says that not one Scheme member has received a policy document or any literature from Scottish Life.  He eventually received copies of the booklets in about 2003 (printed in May 2002).

94. Scottish Life says that, as the Scheme is written under trust, there are no member’s booklets in respect of the policy conditions. These are only issued once the members’ benefits are assigned into their own names.  This has not yet occurred, because the trustees are still in the process of deciding how to secure the Scheme’s contracted–out liabilities.

Contracting back into SERPS
95. Mr Hayes turned 50 in 1993.  Mr Hayes says in March 2005 he was told by his new financial adviser that the Scheme was set up in such a way that males under age 49 and females under age 44 would be contracted out, but they would then be reinstated into SERPS after that.  

96. Scottish Life confirmed to Mr Hayes that he remained contracted out of SERPS until 5 April 1995.  The IR has confirmed to me that this is the current position.

97. Scottish Life says it has not accepted any group scheme on the basis that it would contract a member back into SERPS.  If this formed part of the Scheme’s rules, then the responsibility would rest with the trustees/administrators.

98. Scottish Life further says that, insofar as it is concerned with the mechanics of the Scheme, at the end of each year it is provided with salaries and total annual contribution amounts for both member and employer and band earnings.  The band earnings are recorded against the individual records and would be subsequently used to work out the member’s GMP.  The last band earnings recorded for Mr Hayes were in respect of the 1994/5 tax year and, therefore, it would have been Scottish Life’s assumption that he contracted back into SERPS by the end of the tax year on 5 April 1995.

CONCLUSIONS
As to 1.1 – Time taken to obtain information about his pension fund

99. The primary cause for the time which has been taken has been in Scottish Life agreeing the GMP records with IRNICO.  This could not commence until the Scheme’s contracting out certificate had been cancelled – an action which, itself, could not occur until the individual participating employers’ certificates were cancelled.  Paragraph 12 sets out how this eventually took place.  The last employer ceased to contract out on 6 March 1997, but the final notification was not given to IRNICO until July 2002.  There seems to have been no proactive management on the part of Scottish Life to ensure that all relevant certificates were cancelled in a timely manner.

100. Part of the problem seems to have been that Scottish Life was corresponding with two different sections of IRNICO. That is primarily because the IRNICO’s Scheme Cessation team were not initially able to deal with the matter (in the absence of advice as to when employers had ceased to contract out) and thus early involvement was with its Early Leaver section. It would seem that Scottish Life did not adjust to the change of section once the Scheme Cessation team became involved.  There have also been times where IRNICO had to chase Scottish Life for information it had requested but not received.  Although IRNICO accepts there was a period between September 1999 and January 2001 where it had inadvertently archived the relevant file, there is no evidence of Scottish Life having taken any steps to progress matters during this time.  

101. The transfer from Royal & Sun Alliance proved to be another complication. I do not see that this was the fault of Scottish Life, but it impacted on Scottish Life’s ability to reconcile the GMPs with IRNICO as the parties were not working from the same basis.

102. I conclude that Scottish Life bear some responsibility for delays in reconciling records with IRNICO.  

As to 1.2 – That Mr Hayes did not receive his pension options

103. That Mr Hayes did not receive earlier notice of his pension options relates to the problem in agreeing GMPs.  However, the trustees had given an explanation of what was going to occur with members’ benefits in the notice given to members in November 1998.  Members were also given current fund values at that time.  Nevertheless, until the GMPs had been agreed, Mr Hayes was not in a position to do anything.  Members’ GMPs have since been agreed and Mr Hayes was given the various options open to him in February 2004, although he did not respond.  

104. While it may be that members were not kept particularly well informed about what was happening with the Scheme, given there was little they could do at the time, I cannot see that any direct financial loss was caused by the absence of that information but I can appreciate how distressing and frustrating it must have been not to be able to establish what pension would be available and when it could be taken.

As to 1.3 – That Mr Hayes did not receive policy conditions from Scottish Life, providing information about penalties
105. Prior to the Scheme winding up, the policies are written in the names of the trustees and, therefore, it is to the trustees that terms and conditions are provided.  In other words, Mr Hayes was not the policyholder and therefore Scottish Life were not obliged to provide him with copies of the policy documents. It is the responsibility of the trustees (under statutory disclosure provisions), rather than Scottish Life, to disseminate the relevant information to the members.  It is the responsibility of the trustees to ensure that Scheme literature properly reflects the terms of the Scheme and is kept up to date.

106. Schedule E of the policy document given to the trustees provides that transfer values will be calculated by the Actuary, taking into account Scottish Life’s prevailing practice. Clearly, this may include market value adjustments or other early withdrawal penalties.  Thus, when Mr Hayes was being provided with transfer values, the relevant deductions were being applied, in accordance with the policy conditions provided to the trustees.  Under schedule I, once the Scheme is terminated (which is yet to occur), Scottish Life is able to recoup its costs before securing members benefits.  This deduction is also in accordance with the Scheme’s rules relating to winding-up.

107. Insofar as penalties are concerned, members were told about the effect of the wind up and the application of penalties in the February 1999 letter from Mr Aizlewood (see paragraph 18).  Mr Hayes’ adviser, Mr Cook, was also told in August 2003 that penalties would apply in certain circumstances (see paragraph 53).  At other times when Mr Hayes has been provided with transfer value quotations, the penalties have been taken into account.  Mr Hayes has not made any decisions based on incorrect information.

108. Mr Aizlewood’s letter clearly sets out the agreement with Scottish Life about penalties.  With the Scheme discontinuing, the concession granted with respect to no more than 25% of members transferring in any rolling 12 month period would end.  It is difficult to understand why Mr Aizlewood and Mrs Phelvin took the view that for Scottish Life to quote transfer values to Mr Hayes incorporating penalties was not in accord with the agreement reached (paragraph 42), but I need say no more about this.

109. I see no basis to conclude there was maladministration by Scottish Life in relation to this allegation.

110. I note Mr Hayes’ comments concerning the transfer information provided in August 2002. It is good administrative practice to avoid, wherever possible, the use of jargon and unexplained abbreviations. However, the letter Mr Hayes has specifically referred to set out the essential information, i.e. the fund values and transfer values, quite clearly. In addition, Mr Hayes was using the service of a financial adviser, who could be expected to understand the information provided by Scottish Life. I am not persuaded that Mr Hayes suffered any disadvantage because of the way that information was presented to him in this letter.

As to 1.4 – The trustees

111. Although it appears at least one of the trustees may not have regarded himself as having such a role (see Mr Aizlewood’s letter to Scottish Life referred to in paragraph 51), until the Scheme is finally wound up, the trust still exists and the trustees are still in post.  In the absence of a deed removing the trustees, it was not unreasonable for Scottish Life to assume that they remained in office for the duration of the trust. With the dissolution of the Principal Employer in November 2002, Scottish Life needed to check that the trustees were continuing because of the operation of Rule 24 (see paragraph 4). The resolution passed in July 1999 requires the procedures to transfer all members’ benefits into individual policies to have been completed before the trust will cease and determine - which has yet to happen. The trustees were mistaken if they believed that their resolution in July 1999 was sufficient to remove them from office. Mr Hayes continues to insist that there were no trustees simply because the trustees did not believe themselves to be trustees but this is clearly not the case. The trustees, themselves, have a responsibility to familiarise themselves with the Scheme documentation and to understand the Scheme Rules.

112. However, it does appear that the confusion about the existence of his trusteeship by Mr Aizlewood may have been partly brought about by the lack of information provided to trustees about the progress of the wind-up.  Where an independent trustee is appointed to the wind-up of a defined benefit scheme (which the Scheme is not) they are obliged to make at least annual reports to members.  I see no reason why a similar standard should not apply on the wind-up of a scheme which provides benefits on a money purchase basis.  I consider it maladministration not to have kept all relevant parties informed on an, at least, annual basis.  Members, such as Mr Hayes, suffer injustice as they have no information about their benefits.  Further concern is caused when those charged with the responsibility of the Scheme (i.e. the trustees), claim no longer to have a role to play.  

As to 1.5 – Contracting back into SERPS
113. Scottish Life’s responsibility is to administer the Scheme in accordance with the trustees’ instructions.  It is for the trustees to advise Scottish Life whether and when to contract individual members back into SERPS.  It is not Scottish Life’s role to do this automatically.

114. In any event, Mr Hayes ceased to be contracted out of SERPS in 1995, rather than 1993.  This means that the additional two years’ worth of SERPS benefit would be provided or secured by the Scheme, instead of with the IR.  In practical terms, I cannot see that this has caused any loss to Mr Hayes, even if I were to conclude there was maladministration.

As to 1.6 – The time and manner within which Mr Hayes’s complaint was addressed

115. From October 2002, when Mr Hayes wrote to Mr Duffin complaining about penalties, to May 2003 when Mr Hayes made a complaint to me, it did not seem that he received a comprehensive response to his concerns, although his letters and emails do seem to have been acknowledged, as was his correspondence prior to this date.

116. Given the nature of Mr Hayes’ complaint and the circumstances within which it arose and which were in a state of flux, I can see how it was difficult for Scottish Life to respond.  It is also not clear whether Mr Hayes was endeavouring to utilise any internal complaints’ process at the time.  Nevertheless, the kindest interpretation of Scottish Life’s actions is that it is guilty of poor customer relations.  However, from my point of view, it is bordering on maladministration.

As to 2 - Misleading Advertising
117. There is a fundamental difference between retiring and transferring benefits.  Scottish Life’s literature indicated there would be no penalties on retiring early.  However, Mr Hayes has asked for transfer values and that same literature does not state these would be free of any deductions.  The actual rules of the Scheme (as opposed to Scottish Life’s documentation) states that where a deferred member (such as Mr Hayes) seeks to retire early, an appropriate reduction would be made.  

118. I am not persuaded Mr Hayes has suffered any injustice by virtue of any advertising by Scottish Life.  As with the other Scheme members, Mr Hayes was told about the limitation on the period for penalty-free transfers in the letter of February 1999 (paragraph 18), but there is no indication that Mr Hayes contacted the trustees or Scottish Life about a possible transfer until around the time of his retirement in 2002.

Summary
119. This complaint involves a process which is not yet complete.  Mr Hayes’ main concern is about the time taken to enable him to take his benefits, given that he retired in 2002.  Mr Hayes says that, because he could not take his benefits when he wanted, he has had to encash investments in an undesirable market.  It seems that, when Mr Hayes was first enquiring about transferring his fund, matters became protracted because of penalties being applied which Mr Hayes was not expecting.  It also seemed that the contracted-out liability would be secured by policies with Scottish Life and once the GMPs were finally agreed, he could have transferred his benefits.  Since then, however, matters have been further complicated by the trustees now considering the possibility of paying the ARP to the IR.  Because of this uncertainty, Mr Hayes has missed the window within which he may have been able to act.

120. The series of events I have just described has taken time, but not all of it due to maladministration by Scottish Life.  The complicated nature of winding up a money purchase scheme where the contracted-out liability is on a defined benefit basis has played its own part.

121. However, I have identified maladministration with respect to the events leading up to 2002.  Although I am aware of the merger between Royal London and Scottish Life which was during this period, I fail to see why this is a good reason for the sluggish manner in which matters with IRNICO were being addressed.  There seems to have been a lack of any overriding control on the process, resulting in stagnation.

122. It is difficult to assess whether Mr Hayes has suffered any direct loss as a result of Scottish Life’s maladministration.  Had things gone smoothly and quickly, he may have been able to transfer his funds into an income withdrawal plan as was being investigated in 2002.  However, while Mr Hayes may not have needed to encash investments, it is difficult to know what sort of return he would have gained in the income withdrawal plan and to what extent the original funds would have been depleted.  As things stand, Mr Hayes still has his funds within the Scheme, although his other investments have been depleted.

123. Mr Hayes’ Scheme benefits have not yet crystallised.  However, they have remained invested.  I can appreciate Mr Hayes has been severely distressed and inconvenienced by the length of time taken to date and I have made a direction to remedy this injustice, but I am not persuaded that he has suffered an overall financial loss.

DIRECTIONS

124. I direct that, within 28 days of the date of this determination, Scottish Life pay the sum of £1000 to Mr Hayes in compensation for the distress and inconvenience caused to him by its maladministration.

DAVID LAVERICK

Pensions Ombudsman

14 March 2006
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