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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs M Smith

Scheme
:
Vax Limited Pension Scheme (the Scheme)

Respondents
:
Vax Ltd (the Employer)

Trustees of the Vax Ltd Pension Scheme (the Trustees)



MATTERS FOR DETERMINATION

1. Mrs Smith claims to be entitled to retrospective membership of the scheme and is aggrieved by the Employer’s failure to provide this.  She is also aggrieved by the Trustees’ failure to provide benefits following her retirement.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mrs Smith commenced part-time work with the Employer in February 1987.  She was made redundant in January 1996.

4. On 22 November 1994, on learning of the European Court Judgement on part-time pension access, Mrs Smith made an application to be considered for membership of the Scheme from the date she commenced employment.

5. She was advised by way of letter dated 3 May 1995 from Quillgold Ltd, the Employer’s advisers (Quillgold) that membership of the scheme would be backdated to six months after the date she commenced employment.  That letter said:

“I am pleased to be able to inform you that the Company has decided to offer Pension Scheme Membership to all employees.

Furthermore this offer is made retrospectively and therefore membership can be backdated to six months after the date of joining the Company….

Contribution details

a) Your level of contribution would be at 2% and this would be matched by the Company.

Should you decide to back date your membership of the scheme contributions will be payable by yourself to cover the backdated period.  These contributions will be matched by the Company as normal.  Should you wish to backdate the contributions please contact either of the undersigned.” 

6. Following that letter Mrs Smith queried the date from which contributions could be deducted and on 24 July 1995 Quillgold wrote to her:

“Although the brochure does clearly state that contributions can be backdated to six months after joining the Company, Companies like ourselves are now being advised that contributions should only be backdated to the beginning of the year the pension renewal is due.  In our case this is the 1st of January.  Apparently this is due to unforeseen Income Tax implications and we are now awaiting advice from the European Council.”

7. Mrs Smith has said that she accepted at that point that that the employer would have to wait for the Inland Revenue ruling of the tax position but made sure she had recorded with both the Employer and with my office that if the situation were to change she would still like to be considered for full retrospective membership.  She wrote to the employer on 5 September 1995 saying:

“Thank you for your letter of July 24th and at long last I am returning the forms necessary to join the pension scheme….

…I would like the contributions backdated to January 1st 1995 and should it be decided later that one can backdate to six months after joining the company I would like to take advantage of that situation.”

8. Quillgold wrote to Mrs Smith on 27 November 1995 confirming membership of the scheme with effect from 1 September 1995 and saying that a payment of £51.77 was now due, to be paid to Clerical Medical, in respect of contributions for the period between 1 January 1995 and 1 September 1995 when her application was processed.  Mrs Smith confirms that such a payment was made.

9. The tax position on pension contributions relating to part-time employees who are given backdated rights to membership of occupational pension schemes was resolved on 25 March 2002.

10. Mrs Smith had already been aware of a European Directive in 2001 which had overruled the Inland Revenue’s decision and had appointed John Scott & Partners as her independent financial adviser (the IFA).  On 15 March 2001 the IFA wrote to Clerical Medical as follows:

“We enclose a letter from Mrs Smith confirming our appointment as her financial advisers.  We understand that she is entitled to deferred benefits on the above scheme and we shall therefore be obliged if you will advise us of the following:

· The selected benefits date;

· A current estimate of Mrs Smith’s benefits;

· The current capital value of her interests in the scheme;

· The current transfer value of her fund;

· Details of protected rights benefits if any.   

11. Clerical Medical have confirmed that the scheme has wound up.  On 20 April 2001 Clerical Medical wrote to Mrs Smith confirming that they had provided a policy to be a Trustee Buyout Plan of monies accrued during service under the scheme.  It confirmed Mrs Smith’s normal retirement date as 1 August 2002 and that the benefits held and attached a schedule of estimated benefits to normal retirement age, a transfer value and a current fund value.  However, the value of the policy only reflected the period during which Mrs Smith had contributed, from 1995 until her redundancy in 1996.  Clerical Medical have confirmed the current value of that fund to be £100.58.

12. Mrs Smith says that providing the Employer pays its portion of employer contributions due, she is willing to pay the necessary employee contributions for the required period.

13. Mrs Smith made an unsuccessful attempt to have the complaint dealt with by way of the internal disputes resolution (IDR) procedure before presenting her case to my office as the Trustees failed to respond.  Neither the Employer, nor the Trustees has provided a formal response to the complaints that have been made against them

CONCLUSIONS

14. Mrs Smith has made a valid application to be given retrospective membership of the scheme from the commencement of her employment with the employer.  The letter from Quillgold on behalf of the Employer, to Mrs Smith dated 3 May 1995 either amounts to an offer in itself or a variation in her terms of employment, the consideration of which was her continuing in her employment, which she did until her redundancy in 1996.  The Employer has failed to honour its side of the bargain which constitutes maladministration.

15. It follows that the Employer should now arrange for that retrospective membership to be provided.   

16. Clerical Medical have been unable to provide details of the outstanding employer and employee contributions and have referred me to the Trustees.  The Trustees and the Employer have, however failed to formally respond to the complaint.  

17. It would appear the scheme was wound up before the tax position was clarified by the Inland Revenue.  There is no evidence as to whether or not the Employer notified the Trustees about making provision for the extra liability in respect of Mrs Smith.  Whether or not the fault for not providing for that liability in the buyout arrangements lay with the Employer or the Trustees it is the Employer who had made the contractual obligation with her and who must now bear the expense of fulfilling that obligation.  

18. However, as the scheme has wound up and the trustees are no longer in existence arrangements cannot be made with them to provide the benefits to which Mrs Smith is entitled.

19. Mrs Smith has gone to great lengths to obtain the benefits to which she is entitled.  This effort and the lengthy delay in reaching this point has undoubtedly caused her much distress and inconvenience and I make a direction below to account for this.  

DIRECTION

20. Within the next 28 days the Employer should:

· Calculate what fund would have been available on 1 August 2002 had Mrs Smith been a member for the entire period of her pensionable service; 

· notify Mrs Smith of the contributions she would have had to pay in respect of such membership beyond the payment already made and referred to in paragraph 8.

21. Within 28 days of Mrs Smith indicating that she wishes to proceed and paying the required contributions to the employer, the employer should arrange for (and meet the balance of cost for) Clerical Medical to provide an annuity which will produce similar benefits for Mrs Smith as if such an annuity had been purchased on 1 August 2002 had the fund been calculated on the basis of her membership running from the date of her employment.

22. The employer should also pay to Mrs Smith a sum representing the benefits which she would have received (had the annuity been purchased on 1 August 2002) between that date and the date when benefits become payable under the annuity purchased in accordance with the direction at 21.

23. The employer should also pay interest calculated at the base rate for the time being used by the referred banks for the period between the date when the payments identified in the previous paragraph would have been received had the annuity been set up and the date when such payments are actually made.
24. The Employer within 28 days of this determination shall pay Mrs Smith £250 in respect of the distress and inconvenience suffered.

DAVID LAVERICK

Pensions Ombudsman

16 March 2004
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